
the reference in the couinterclajin to the hage as ýct forth,
in the defece, anid the further allega1t'ion that su1chdArv
were falsely and maIiciousl1y spoken byv iinitiir, 'aret-'
sulilcient to makze the counterclaîiu ln its presenit formr a go
pleaing within Rule 268.

It is neyer necessary or even permissible uo ý(i oit the
evidence by which malice is te he established at thie trial.
see Glossop v. Spindier, 29 Sol. J. 55i6; dgrrdd P.

Appeal alloiVed as r-egard1s couintercýlain aiid dibmiissed
as regards defence. If d1efendant desires te andi( lusde
fence, lie should do so -v itin i d ays NO 'ostS of appeal or
of ordler appealcd froni.

BOYD, C. NOLIi 8i,1904.

IIIXON v. nEAVELY.

Wýasitt-Tenant for Life-Sal. of Tibr-wcej te be ed

Action 11Y remnainderien ag-ainast tenant for. life. fo>r an
ijunictioni aïid damnages in respect o! alleged iast 'i>yt-

ting tiniber froin the land and selling it. Tria 1 ati We 1allan.

BOirD, C.-All the niceties of the anuient lq-aing as to
waste which obtain in E'ngland are not t» bie transfvrredl fa
a new and coniparatfÎ(i ve unsettledl cointryv like. thiis provine
It le, ne doubt, laid down lu i the books thiat theo tenlant fokr
life cannot cut down trees for repaiirs and sull thie sanie, andl
thiat lie must uise theo tuber itsuif iii iingii the repaira, aifd
that the sale î8 ýwa-,te: Gower v. Eyre, Cr. Cowp. 161. And
this doctrine wvas ielucitantlyv applied byv loýrd Thurlow in
a case wbehfre the tenant felledl the tubei)(r ndi appliedl the
produce iimstead ; but hie called it a bardi deînand andl refuisvd
to give costa: Lee v. Alston, 1 Ie. r. 78,; S. C., 3 Bro.
C. C. 37. This case, howcver, turnedl very iuchl on the
pleail«o'g, wherein defeudant adniiittedl wrong i ctin.S
inSîmmr v. Nýorton, 7 Bing. and -) M. & P. 1;160. the Court
hekV flint. in the absence of a proper plea, evideonce couldl not
be ziven that thoe tenant hiad appliedl for repairs othepr timiber

IugtwÎth prcesof thie tubeilr euwhichl waa iunisitf-


