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Streami, or in the mMl-pond, which according te
one witness includes the bed cf the Stream, is an
inlury te the rlght, even tbough the plaintiff had
blos nothing in the working cf bis miii. In
.Nicklin v. Williams, 10 Ex. 259, during the ar-
gumient, Parke, B. says, (p. 267) : IlWhenever
an act done would be ovidence against the exist-
ence cf a right, that is sn injury te tho righi, and
the party injured may bring an action in respect
cf it." And altheugh Niciclin v. Williams was
net upbeid (see Bonomi v. Bacchouse, in appeal,
E. B. & E. 646, and Baclehou8d Y. Bonoms, in
errer, 7 Jur. N. S. 800, in Dom. Froc., yret the
principle above stated is neither shaken nor
q" estioned.

It appears te us therefore thore muet bo a
new trial, with coste te abido the event.

Rule absolu te.

PRACTICE COURT.

(Reported by Hzimy O'BRiEq, Esq., Barrister-at-Lalw,
Reporter in Pracltic Court and Chaambers.)

ADSHBAD v. GRANT.

29, 30 Vic. cap. 53, sec 98 - Sire tendergf. fa. gods-
Claim by Collctor for iamesPrOIitY.-

A sheriff returned to a ven. ex. and fi. fa. regdue against
good8, that ho bad made $w0, out of wbich bo had paid a
collector of taxes $48 39, clalmed for taxes due by defend-
ant et the time of the selzure under the wrlf, on land upon
which the goods were. and of wbich the sheriff had notice
prior to thesade, and that he had retained balance tâwards
hjie foa,&c. No distresa had been made by the collecter.

Held, that the sherif mnuet, nevertheless, account to the
execution creditor for the $50, because a diatresa by the
collecter le a necessary antecedent te obtaining the benefit

cf th staute.[P. C., B. T., 1867.]

E. Martin, last terni, ebtained a rulo on the
sboriff cf the United Counties cf Prescott and
Russell, te show cause why bis return te the writ
cf venditioni expona8 fer part, and alias fierifacias
fer residue, shiould net be quashed, because it
contradicted the return miade by hlm te tho provi-
eus writ cf fieri facias against geods, and contra-
dicte aise the said writ cf venditioni expona8 and
fieri facias for residue, and because the return
complained cf was vague and uncertain, and did
net show under what writ the geods were seized
and sold, or wbat goodls were soid; aud why hie
should not niake a proper return; or wby hoe
should net pay the plaintiff, or bring into court
the sum cf fifty dollars nientioned in the return,
or se niuch thereof as should romain after do-
ducting.hie fées, but witheut deducting the taxes
nientioned in the returu; or why, if the taxes
sbeuld preperly be deducted, hoe shouid net pay
te the plaintiff or briog inte court the balance,
after payment cf the taxes andà sheriff's fées, and
aniend the return Miado by bul as aforesaid
accerding te the facts; and why ho should net
pay the cosns cf this application.

The return te the original fi. fa. against goods
.waa. -"Goods on hand te the value cf $20, and
*nulla bona as te thc residue;"I and the returu te
the second writ was, 44I have caused te ho made
cf the goods $50, eut cf whlch I have paid te the
collecter cf taxes for the niunicipality cf Len-
gueuil, in which the said goode and chattels were
at the time cf the seizure and sale thereof b' niet
the suni cf $48 39, claimed b>' hlm for taxes cf
the lands and promises wbereon the said goods
were taken in executien, and cf wbich I had

notice from him prier te the sale-due by the
defendant to the niunicipaîity at the tume of the
seiznre-and I have retained the suni of $1 60,
the residue thereof, towards niy own fees; and
that the defendant» has no other goods, &o.,
whereof, &o."

U. Cameron, during this Terni, showed cause.
Hle filed the affidavit of the sherjif, 'which stated
the delivery of the original fi. fa. to bum on or
about the 27th Noveniber, 1866, endcrsed to levy
$1,926 84 for debt, and $63 50 for costs, besides
interest, sheriff's fées, &c. ; a seizure miade of
certain goods, and a return of the sanie being on
band to the value of $20; the delivery of the
yen. ex. and fi. fa. for residue to him on the 17th

.Deceniber, under 'which hoe sold the goods so
seized. for $50; the soizuro of the goods on land
of the dofendant in the town of L'Orignal; the
notice by the collector of the township of Lon-
gueuil to the sheriff, that the taxes for the past
year, charged on the land, aniounting to $48 89,
wero due, and that hoe required paynient of
the sanie to be made or secured to bum out of the
proeeds of the goods. before the renioval of the
sanie froni the land; the giving of the undertak-
ing by the sherif te pay the taxes, and the sale
of the goods for $50; and his belief that this
anieunt was rightly paid by hlm for taxes, and
that bis retnrn is correct; and the conclusion was,
"4And I arn advised and believo that the right of
the collector [of the township] to bo paid the
said taxes arises under the English statute 43
Geo. III. cap. 99, sec. 37, and the Canadian sta.
tute 29 & 30 Vie. cap. 53, sec. 98, the said defen-
dant boing a non-rosident o'wner of lands."

Martin supported the rulo. What the colloctor
did was not a seizure by him : Arch. Pr. 2 edn.
619; Nash v. Dicken8on, L. R. 2 C. P. 252, and
the colloctor could not take goods in the custody
of the iaw.

ADAM WILSON, J.-The affidavit la very obscure-
ly worded. It is stated that the lands on which the
goods were seized by the sherif is situate ln the
town of L'Orignal, and again that it is situate in
the township of Longueuil; and that the defen-
dant does not reside on the land, but two or three
miles distant froni it; and from this it ia desired,
in connection with the last paragraph of the affi-
davit, tbat it should, be assunied the dofondant,
was a non-resident owner of the land, and, as such
non-rosident hoe had required bis namne to be
entored on the roll, under the 29 & 30 Vie. cap.
58, sec. 98, or the prior act cf the Consolidated
Statutes for lUppor Canada, cap. 55, sec. 97 ; and
that (assumilng the roll to have been given to the
collector) the collector had duly miade a domand
on the defendant for payrnont of the taxe, go
s to bo entitled to distralu.

1 cannot tako aIl this for granted. But evon
if it wore true, I amrnfot of opinion that tho col-
lector has tbe right to forbid the remeval of the
go'ods by the sherliff, wbo acts under aul ozocu-
tien. The statute enables the eollector to "4make
distress of any goods and chattols which he may
find upon the land ;" and sf M. malte distreas, thon
" 6no dlaim of proporty, lien or privilege saîal be
available to prevent the sale, or the payment of
the taxes and costs out of the proceeds thereof ;"1
under which, latter words it is vorp probable the
distress by tbe colloctor would supersede, te the
Iextont of the taxes, the prior seizure cf the sheriff
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