104

the loss théy have sustained, having rerdered themselves obnoxious, having been taken, some flagrante delicto, and
others under such circumstances that they could have no other intention than that of pursuing their avocations as *
fishermen, within the lines laid down by treaty as forming boundaries within which pursuit was interdicted to them,

The United States Brief which is now confessed to have been inspired by a misappreheusion of the facts, states
(p- 9) that the claim to exclude the American fishermen from the great bays, such as Fundy and Chaleurs
and also trom a distance of three miles, determined by a line drawn from headland to headlund across their mouths,
was not attempted to be enforced until the years 1833 and 1834, when several of the American fishing vessels were
seized by the British Cruisers for fishing in the larg- bays.

This admission coupled with the complaint of 1824, makes it evident that fndisputable portions of the Conven-
tion had been violated, since American vessels had been seized in Two-Islauds Harbor, Grand Muanan, This
wHg, even with the present Americad interpretation of the Convention of 1818, as to headlands, an evident trespass
on prohibited grounds ; and the rescue o! the vessels seized by the fishermen of Eastport, and other similar instan-
ces, should not be mentioned otherwise than as acts of piacy, which a powerful nation may disregard for peace
sake, but will resent when treasured injury explodes on other oceasious. .

" It bas been the poliey of certain American Statesmen to lay the blame of most of their fisheries
dificulties on- the shoulders of colonists, in order to obtain their easy settlement, at the hands of a distant,
and (quoad lucrum) disinterested, Imperial and supreme power.  IFrom a natural conncection between causes and
effects, cur maritime provinces most in proximity to the United States, had to bear the brunt of a triangular
duel, the chief part of which fel! to Nova Scotia, who showed hersclt equal to the oceasion. 1t ean be shown that
what was styled as alinost barbarian legislation, on the part of the Nova Scotip’ Parliament, exists at this very
hour, in the Legislation of the United States,  And it is not a reproach that I'am casting here against the United
“States. They have done like other nations, who made sftectual provisions, against the violators of their cus-
toms, trade or navigation laws, and they could not do les< or otherwise than the legislature of Nova Seotia. .
" The Customs Statute of the Dominion, 31 V. ¢. 6, (1867) contains similar provisions to those of the Iishing -
Act of the same Session, c¢h. 61, ss. 10, 12, 15. and lays upon the owner and claimant of goods seized by Customs
ofticers, the burden of proving the illegality of the seizure: it obliges the claimant of any vessel, goods or things seizs
ed, in pursuance of any law relating to the customs, or to trade or navigation, to give security to answer for costs,
Other parts provide for all the things contained in the Nova Scotin Sratute, so much animadverted upon, as
being contrary to common law principles, but which are applicable to Bririxh suhjects as well ay to foreigners. The
Lmperial Act, 3 & 4 Will. 4 ¢. 59 ss, 67, 69, 70, 71, con=olidrvel former Aets, dating as far back as when the 13
revolted Colonies were part of the Empire, contains similaur provisions as our Dominion Acts concerning Customs
and Fisheries, and as the Nova Scotia Statute of 1836. 1 hud intended to cite some words of the American law
on the subject, but the volume is not at hand. 1 supplement the omission by—1. Gallison, p. 191 ; 2. Gallison,
p- 505: 3. Greenleaf, Sect 404, and note 2, p. 860 : 5. Wheaton. Sect. 407, p. 461, and Scct. 411, p. 463.
- Mgr Daxa:—DMr. Dontre, do you not consider that to the smme eflect as if the Judge says that the Govs
crument must make out a prima fucee case. :

Me. DouTrE:—1 ha.e enly read a small portion of the decision; but the seizure coustitutes a prima facie
case.

Mg. Dava :—Oh, no. :

Mu. Dourke :—Seizure was made for open violation of the law, and it is for the claimant to show that he
did not violate the law.

Mgi. Dana :—The Decisitn is that the Government must make out a prima furie case. :

Me. DovTrE :— It is impossible for me to satisfy your mind on that point ; the report is very long, and if you
read it you will be convineed that 1 am right.

MR. Dana :—1t says the Government are obliged by statute to prove a primu fucie case.

MR, DouTre :—These cases are all of a similar character. I admn-t that the ordinary rules ot evidence are
here reversed. - The reason is that the maintenanze of the ordivary rules, concerning evidence, would work great
mischicf, if applied to such matters as these. )

Mr. FosTer :—This 15 a judgment based on suspicion, in the opinion of the Court. and not on the opinion of
the boarding officer.

Mr. Dovrre :—The boarding officer makes the seizure.and reports thut he ha: made i, and unless the defendant
comes und shows that the seizure has been illegally mude; the Court ratifies the seizure, and coademus the goods
or ships seized. :

Mr. DaNa:—Are you speaking of war, now 2 :

Mr. Dourre:—No, of profound peace. :

Mr. Dana:—This was in time ot war, and in the very case vou cite, it is said that the acts must be established
by the Government which has to make out a prima fucir easc. v

Mr. Doutre :—1 will take the law of the United States on this point as establishing my view. T will now .
give the rea-ons why such legislation has been adopted in Euogland, in the United States and in Canada, in an ex-
tract taken from a judument rendere | by the distinguished Chef Justice of Nova Scotia, Sir William Young, in
Dec. 1370, in re Schooner Minnie, Court of Viee Admiralty :— i

- It must be recollected that Custom House Liws are framed to defent the infinitely varied. unserupulous and ingenivus
devices to defrawd the revenue of the couatry,  In no other system is the paty accused obliged to prove his innncence--the
weight of proaf is on him, reversing one of the first principles of criminal law. -Why have the Legislatures ot Great Britain,

. of the United States, and of the Dominion alike, sanctioned this departare from the more humaove, and, as it would seem at the

first Dlugh, the more reasonable rule®  From a necessity. demonstrated by experience—the necessity of protecting the fair
trader and counter-working and punishing the smuggler.”

Mr. Da~xa :—That is a British decision which you have read ?

Mr. Doutie :—Yes; a British Colonial one. ‘

Cue provisions of the Nova Scotia Statut:- were intended to apply to a class of cases b longing to something
similar to customs regulations, and are inseparable from them, and if ever our American friends desire to enforce
on their consts the three miles limit, which their answer and brief recognize as resting on the unwritten law of na-
tion-, they will have to extend to this matter their customs law above cited, as did the Legislature of Nova Secotia.

The learped Agent of the United States went very far from any disputed point to gain sympathy, by a reference
to what, in the United States Answer to the case, is called an inhospitable statate. He says:—

¢ A Nova Scotin statutc of1836, after providing for the forfeiture of the vessel found fishing, or preparing to fish, or to have
been fishing within three miles of the const, bays, crecks or harbors, and providing that the master, or person in command, should
not truly answer the questions put to him in such examination by the boarding officer, he should forfeit the sum of one hundred
pounds, goes on ro provide that if any goods shipped on the vessel were seized for any cause of forfeiture under this Act, and any
dispute arises whether they have been lawfully seized, the proof touching the illegality ofthe seizure shall be ou the owner or claim-
ant of the goods, ship, or vessel, but not on the officer or person who shall seize and stop the same.”

These are the very expressions which the learned Agent for the United States cmploved when he aniwadverted



