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On beiug prpsented it was dishononred. bram-
well, B., liai made au order under section 18 Of
the Conîriion Law Procedure Act, 1852, empower-

ing the plaintiff to proceed. Ulpon a motion to

set ilside Quchi order, it was argued that the cause

0f' nCiof did niot arise in E nglafld, and the county

court cises were cited. The Court, consistiflg

Of Pol .C. B., 'Martin, Watson, and Chan-

lneil, B B., upheid the order; Pollock, C.B., and

Martiu, B , both stating that the cases upon the

constructioni of the County Courts Act did not

apply. In Siade v. Noe.l a cargo bsd been ioaded

sibrond under a charter party made abroRd, and

the ship-owner claimed demurrage for delaY at

the port of diseharge i England. Williams, J,
at chmnbers, sfter, as it is stated, a c9reful cfl
sileration, held tbat the case was witbifl section

18, anîd made an order empowering the plaintiff

to proceed. In the case of Néttlelord v. Funcke,

Wiiles, .1 , in March, 1866, at cliainers, heid

that on delivery of goods lu England under a

coutract maide abroad, an action brouglit for the

price was witbin section 18, and made an order

emfpowering the plaintiff to proceed. The some

learlîed judge, iii the case of Aliheusen v. Ail-

garo,0 ohiicb bad been discontinued in the Court

of* Queeii's Bencli. aud brought up on a new writ

of sjummous in the Court of Commoti Pleas, after

the decisien above cited of the Court of Qen'u'5

Ilenci, ide ait order under section 18 giviflg

le-ive to t1e piaintiff to proceed, atid the plaintiff
rixcoverd large damaoges. This decision is re-

porte 1 in the 1 Wýeelq Reporter of Jue 13, 1868
( 16 IV. Kt. 855), itd the learned judge said, d

iiiia tins, order according to the practice fllowed

siriee the Act patssed, aud according to the con-

mtrtctioti of tlle Act 'whicb 1 have reaSOIL to

heiieve was intended. The cases affecting the

jalviadiction of tlle inferior courts are, I thiuk,

qufte inapplicable. The superior courts had

juri"S.lctiofl in s-uch a case before the Act. by
prca ina i outlawry. Tbey have sucit joris-

diction iii)r on the subjcct-m;itter confessedlY.

If the d.-fen lut chlooses to raise the question

lie cai; d,) so by iiotlion, or perliaps by pies in
aaei't.I da not feel myseif at liberty to

dprt front the usuial practice wi:hont a decision

of the Court in which the process is-viZ , Con"

ijiliif 1 l " Ujun titis state of the authorities,

mnil iii the P.1bence of auy appeal to a superior

tribual, wp fel hound to enquire ciosely and

snlxiéîîs!k for ourselves what is the true coristriic-

tioui ot f cctious 18 and 19 of the Statute 15 &

I 6 Vic c. 76. Aecording to a familiar canoni

<-f con-tructioW, it is first desirable to consider

wbîlt utis the law at the time the statute passed.

So fa4r --srelates to the question of jnrisdiction,
wvu npprebend that the superior cour'ts of' Eng'-

lani did ixot decline jurisdiction in the case Of

tuy transitnry cause of action, whetber between

Britisi subjects aînd foreigners resideut at home

aud abrcad, or wbetiîeo auy or every fact neces'

f;nry to be prove'
1 , in order f0 establish eitber

Ille pliiutiff'S or the dcfendant'q case, arose at

hoille or abroad. Tbough every fact arose

ailropcd. ind the dispute was betweefl foreigriers,

Vet ilw courts, we apprebiend, wonld cleariy eu-

tertain and detcrruire the couse, if in its nature

trarusItory, aud if the proceas of the Court bad

been broutrbt to bear aga.inst the defendant by

scrvico of a writ on him when present in England.

In .flderton v. Ilderlon, 2 H. Black. 145, Chief
Justice Eyre, in discussiug the question of the
juriiadiction of tbe Englisb courts to try questions
arising abroad, snd the fiction used as to iayiug
the venue: says, (page 162), "0 f matters arising
in a foreigu country, pure and unmixed with
matters arising in this country, we have no
proper original jurisdiction; but of sucb matters
a, are mereiy trausitory, aud follow the person,
we acquire a jurisdiction by the help of that
fiction to whi<,b 1 have allnded. and we cannot
proceed witbout it. But if utatters arising iii a
foreign country lvii tbemselves witb transactionis
ari!eing bere, or if tbey become incidents in au
acvon the cause of which arises bore, we bave
jurisdiction, &c. In the very infancy of com-
merce, and in the stricteat timtes, as I co!lect
fron' a passage in Brook: Triai, pi. 93, the cogrni-
sauce of ail matters arisîug here was undermtood
to draw to it the cognizance of ail matters arising
in a foreigu country, which were mixed sud
connected with it ; aud in these days we sboud
hardiy hesitate to affirm. tbat doctrine.,, In
Mîttthews v Erbo, 1 Lord llaym. p. 349 Ilit was
moied to set aside an execution upon an outlawry
sgaiust the defendaut, upon affidavit that thxe
defeudant wa& an alien mercbant sud lived beyond
the ses, aud so he wiii be ont of the rcach of the
iaw." No objection was lever raised against tho
jurisdiction of the courts over the subject-matter;
the difficulties wbich arose were always witb
regard to tbe mode of procedure. A British
subject resideut abroad couid flot be served there
witb a writ of sumnmous. By a process soune-
what intricate sud tediouq, but weii establislied,
he migbt be sned, uevertbeless, tn juiigmeut aud
ezecn'iou in respect of any causes of action over
which the Englisb courts had jurisdiction. The
Court permitted a course cf procédure Against
him wbicb ended in bis outiawry, sud tiat heing
once establisbed, the p!aintiff proceedeiJ to judg-
ment sud to an equivalent for execution agninst
any property of tbe defendant in Eugiaîid. So
with regard to a foreigner sud allen, the Courts,
by permittirîg a writ of dia fringas to igsue agAinst
auy property of bis found witbin tbe jurisdiction,
compelied him to appear. or pursued bim to ont-
lawry sud .iudgment. Aud tixere is no trace cf
any Objection ever haviug been rnsintaiued on
the grouud that lu a trausitory action titere vas
no juri.siotion unless every fact necessary to be
proved lu order to support the action nccurred
vithin thé jurîsdiction. Such being the state of
the l aw with regird to jrriodiction and procedure,
the statute in question WS pRSsed. It is an
Act to amend tbe prcess, practice and mode of
pleading iu tbe superior courts cf commun Iaw,
&c. It does not therefore, affect to give or to
takre away juriadictiOn. but ouiy to regulate pro-
cess, practice aud pieading in cases already with-
in tbe jurisdiction. The miachief to he rernedied
is reciîc.d thug :--".Whereas the process, practice
sud mode of piesding in the superior courts of
common iaw at Westminster may be rendered
more simple sud speedy ; be it enacted." &c.
Tbe statute vinder tbe headiug whicb precedes
section 2. proceeda to deal with persoual actions
against defendauts, whether in or ont of tbe
jurisdiction of the court: sud in section 2 sud
subsequent 5*ctions deais not with jurisdiction,
but witb the writ of summons sud the service of
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