December, 1870.]

LAW JOURNAL.

[Vor. VI, N. 8.—327%

Eng. Rep ]

JACKSON V. SPITTAL.

[Erg. Rep.

ted it was dishonoured. bram-
de an order under section 18 of
the Common Law Procedure Act, 1852, empower-
ing the plaintiff to proceed. Upon & motion to
get nside such order, it was argued that the cause
of nction did not arise in England, and the county
court cases were cited. The Court, consisting
of Polleck, C.B., Martin, Watson, and Chan-
nell, B.B., upleld the order; Pollock, C.B., snd
Martin, B, both stating that the cases apon the
coustruction of the County Courts Act did not
apply. In Sladev. Noel a cargo had been loaded
sbrond under a charter party made abroad, snd
the ship-owner claimed demurrage for delay at
the port of discharge in Eogland. Williams, 7,
at chambers, after, as it is stated, 8 careful con-
sideration, held that the case was within section
18, and made an order empowering the plaintiff
to proceed. In the case of Neitleford v. Funcke,
Willes, J, in March, 1866, at chambers, held
that on delivery of goods in England under &
contract mide abroad, an action brought for the
price was within section 18, and made an order
empowering the plaintiff to proceed. The same
learned judge, in the case of Allkeusen v. Mel-
garefo, which bad been discontinued in the Court
of Gueen’s Bench, and brought up on 8 new writ
of summons in the Court of Common Pleas, after
the decisicn above cited of the Court of Queen’s
Beuch, made an order under gection 18 giving
Jeave to the piaintiff to proceed, and the plaintiff
resovered large damages. This decision is re-
perted in the Weekly Reporter of Juue 13, 1868
(16 W. R. 855), nud the learned judge said, *I
wunke this order according to the practice followe

gince the Act passed, and according to the con-
atrnction of the Act which I have reagon to
believe was intended. The cases affecting the
jurisdiction of the inferior courts are, I thiok,
quite inapplicable. The superior courts had
jurigiliction iu cuch s case before the Act by
preceedings in outlawry. They have guch jaris-
diction now on the subject-matter confessedly.
If the d-fenlant chooses to raise the question
he exu do so by motion, or perhaps by plea in
I do pot feel myself at liberty to
1 practice without & decision
process is—viz , Com-
f the authorities,

On being presen
well, B., had ma

abatement.
depart from the usua
of the Conrt in which the
mou Pleas”  Upon this state o
and in the sbsence of any appeal to s superior
tribunal, we feel bound to enquire closely and
for ourselves what is the true construc-
tion of sections !8 and 19 of the statute 15 &
16 Vie ¢ 706, Aecording to 8 familiar canon
of con-truction, it is first desirable to consider
what was the law at the time the statute passed.
80 far as relates to the question of juriediction,
we apprehend that the superior courts of Eng-
Jand did not decline jurisdiction in the case of
any transitory cause of action, whether between
Dritish suhjects and foreigners resident at home
aud abread, or whether auny or every fact neces-
gary to be proved, in order to establish either
the phiutiff’s or the defendant’s case, arose at
home or abroad. Though every fact arose
abrosd, and the dlspute was between foreigners,
yet the courts, we npprehend, would clearly en-
tertain and determine the cause, if in its nature
transitory, and if the process of the Court had
been brought to bear against the defendant by
sorvice of & writ on him when present in England.

anxinus?y

}:S{lderton v. .Ilderlon, 2 H. Black. 145, Chief
jurisl;ie t'Eya-e‘ in discugsing the question'of the
Juiad ¢ xgn of the English courts to try questions
- ve;smae road, and the fiction used as to laying
i fore: says, (page 162), ¢ Of matters arising
Tnattors .gin. country, pure and unmixed with
proper ol i:u;g_ in this country, we have no
oA mefelyatg;l;ls‘?wuon;dbut of such matters
€ ransitory, an follow the person
::ﬁxq:u(:r:h%»ﬁ“mmcmn by the help gf that
proceed withcln‘n ii hn];:::lflnded' and we canot
3 t. if matters arising in
frl ot i el i s
?ct::on. th.e cause of wlﬂche‘;or";:zs";xc’dems e
jurisdiction, &c. In the very i f‘ere, we have
merce, and in .the strictest iyim:s'm:y IOf c‘om-
from a passage in Brook, Trial, pl 93 Bth Py
sance of all matters arising here was u de netod
.to draw tq it the cognizance of all matte[:' era'tc.md
in a foreign country, which were mi: !:insmg
connected with it; and in these days w ehound
hardly hesitate to affirm that doctrine ,s,hou!d
Mutthews v Erbo, 1 Lord Raym. p. 349 e o
mov‘ed to et aside an execution upon an outllt b
against the defendant, upon affidavit tbq:wry
defendant was an alien merchant and lived l;e tbg
]the s:a, and £0 he will be out of the reach og‘:;
law.” Ij?o objection was ever raised against the
Junsdfcuon of the courts over the subject-matt ?
the difficulties which arose were always w‘e’i;
reg?rd to the mode of procedure. AyB e
suhject resident abroad could not be served nhnsh
with a writ of summons. By a process there
whut‘mtncnte and tedious, but well est;bl?%n)e—
he might be sued, nevertheless, to ju:lgmen: o
execurion in respect of any causes of action e
which the English courts had jurisdiction O'IYI?‘
l(fi()ul:rv:h?ermltted a course of procedure f;guinst
. eg:ctl:l.ended in his o.u:!awry‘ and that being
once au?i tlshed. the plaintiff proceeded to judg-
s pmpE!rtt)yagfetqhuelvdﬁ(:;ntdfort execution agninst
n endant in England.
tv)mhe:z[’z_f:rfl to a foreigner and alien, fh:'l((?lourio
ng P o neutng a writ of distringas to issue ugainsi':
corﬁﬁellgdrh‘?;ftbls found within the jurisdiction,
Tamey and jud 0 appear, or pursued him to out-
any objectiJon or D there B rained o
t aroand o :\"er having been maintained on
oo furiotion 1at in a transitory action there was
R uén unless every fact necessary to be
Proved in arder to support the netloh ooourred
within the jurisdiction. Buch being the state of
el with regard to jurisdiction and procedure,
Act: atute in question was passed. It is an
‘ 0 nrrgend the process, practice and mode of
pleading in the superior courts of common law,
&c. It does not therefore, affect to give or t'
take away jurisdiotion. but only to regulate pr "
cess, practice and pleading in cases alread v:"it;-
in the jurisdiction. The mischief to he re%ed' d
is recited thus:—**Whereas the process, pra tl'e
and mode of pleading in the superior’ctp;ur(: lcef
common law st Westminster may be rendesrod
more simple and speedy; be it enacted.” &e
Tbe' statute ander the heading which pr;acedec'
section 2, proceeds to deal with personal actio .
against defendants, whether in or out of tlr;s
jurigdiction of the court: and in section 2 a ;
subse?uent sect.ions deals not with jurisdictiol:"l
but with the writ of summons and the service o?




