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The 2nd count charged that, by the negligence
of the defendants in working the telegraph, an
antrue message wes sent, causing the damage
specified in the 1st count.

The 3rd count alleged a contract on the part
of the defendants, and its breach, causing the
damages alleged in the Ist count.

Tha 4th count alleged a refainer of the defen-
dants by the plaintiff, ereating a duty on their
pari, and its breach causing the damages alleged.

The defendacte pleaded—

1st. That they did not undertake to transmit
ibe suid message to the plaintiff, as alleged.

2nd. As to the 1st count, that they undertook
to transmit the said message upon and subject to
a certain condition, and not ctherwise, that isto
say,  In order to provule against mistakes, and

more effectually to insure delivery, every mes-
aage of consegnence ought to he re w“fo»;, by
being cent back from thestation at which it m to
be ived to the station from which it is

Half the usual price for transmizsion
addition for repenting the
mesaagze. companuy will not be responsible
for qumku or de hyb in the transwission of,
nor for the nou-delivery of unrepanted messa
from whatever eause arvising, elther upon its own
lines or those of auy other company or gov
ment which may be employed to forward the
message to its destination. Nor will the compnny
be responsibie for mistakes or deiays in the
tmnsmi“sion of, nor for the non-delivery of a
repeated message to anyextent above £5, unless
it be insured at the rate of £1 per cent.”
Averments :—That the said message was not
that the alleged grievanse wns a
the trassmission of an unrepeated

ally sent,
vnll be c¢hs

zes,

il

repsaated,

1t they were not employed to seed and
nit the paid mesgage to the plaintiff by the
plaintiif.

4. Az to the 2nd count, that they undertook
te send and transmit the sald message to the
plainiiff, subject to the condition mentioned in
the Znd plea, and not otherwise (averments asin
2nd plea).

5. As to the 3rd count, that the plaintiff did
not become, nor was he & sender of messages, as
alleged.

6. Asto the same count, that the said message
wag sent by the plaintiff, and received and trans-
naitted by the defendants subject to the condition
in the Zud plea mentioned, and not otherwise
{averments ag in the 2nd p7eL)

7. That they were not retained or employed a8
alleged.

8. That they were retained and employed sub-
Jject to the condition in 2nd plea menticned, and
not otherwise (averments as in 2und plea.)

There was also & demurrer to lst, 2nd, and
4th counts.

Tssue taken on the defendants’ pleas.

2. Replication as to 2nd and 4th pleas that
plaintiff was not privy to. the alleged condition,
por did he assent thereto, and as to 2nd, 4th, 6th
and 8th pleas that the necleo"ence comp‘alned of
was gross negligence, and was sach that the con-
dition in these pleas sot forth did not exonerate
nor in any wise protect the defendants frem lia-
bility in respect thereof.

¢

3. Demurrer to 2nd and 4th pleas as not shew-

ing that the agreement and condition was with

the plajntiff.

The defendants demurred to the replieations
to 2nd and 4th pleas on the ground that it was
immaterial whether the plaintiff was privy or
assented to the condition ; and to the replication
to the 2nd, 4th, 6th and 8th pleas, on the ground
that the conditions get forth in these pleas exon-
erated and protected the defendants from liabili-
ty in respect-of gross negligence.

Litiler, for the plaintiff —Though there may
be no contrast with the plaintiff, yet he has an
action for the damage done to him in consequence
of the defendants’ negligence. There is a publie
duty cast on the defendants, by the Aet of
Parliament by which they are incorporaied, to
convey messages, and a person injuved by a
breach of that duty susiains both a dumnuwm and
injuria.  One sectica of the Act provides that
any telegraphic apparatus erected under its pro-
visiong for receiving or sending messages shall
be open for the sending and receiving of mes-
ages by all persons alike, without fuvour or
referance.  This imposes the statutabls dauy of
sending messages with reasonable cave, and &
nerson who suffers by a breach of that ¢ uty may
maint2in an action. I eontend that, unider this
Act, the daties of a telegragh company ars very

o

like the dusles of a railway compuny. JO0K-
Bo2N, C. }—-%ny one paying the company &
reasonable price for sending a telegram can

maintain an action in case of mistake ; but the
daty is only owing to the sender, not to the per-
son to whow it 1s sent.  Supposs a person takes
s document to bha copied by » stationer, who
makes n mistake in copying it, conld any one else
excapt the person who eagages the siationer
maintain an astion in ease his mistake caused
him some damage 7] There are many cases
where the party injured can maintain au action
even in a oase ar ising out of contract, though
the contract ig not vzt!. him, as in the case of a
surgical operation.  [Lusm, J.—In that cuse
there isa consideration on the part of the patient
(independently of any consideration moving from
some one else) binding the surgeon to show
reasonable care and skill.  That couvsideration
is the patizut’s consenting to allow the surgeon
to operate on him.] But here there is a duty
created by statate to send mmmgws with reason-
able ears. [Uocxmuary, C. J.—A duaty towards
the sender only.] [ Msrnor, J.—3uppose you
send a letter by the nxil-t ain, and it misses its
destination, can the person to whom it is sent
maintain an action agains at the railway comvw‘wy"}
There a public department interven which
complicates the caxe. As to the condition, it is
ingonsistent with the statutable obligaticn and
the duty arising out of it. It is, moreover, un-
reasonable.  He cited the followivg eases:—
Peak, v. The North Staffordshire Builwey Com-
pany, 10 H of L. cas. 473; 11 W. B. 1023, 32
L. J.Q B.24: Wilioms v. The Lancashire and
Yorkshire Bailway Company, 28 L. J., 353,
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MacAndrew v, The Kleciric Telegraph Compuny,
17 C. B 93; Buttv. The Great Western leay
Compuny, 1 B. 182 Alton v. The dlidland

Railwoy Company, 13 WL 918, 34 L. .
209 Alldayv. The Great Western Railws
pany, bB. & 8. Godwell v. Stegyall, i




