
COMMONS DEBATES.
the bad state of the roads; on the 5th of March the return
ing officer held hie court and opened the ballot boxes. H
summed up the votes, but in the return which has been
laid on the Table, we find he has carefully and studiously
avoided stating what was the result of the voting. He hu
stated that h. summed up the votes, and so far he wat
right, but beyond that there was gross dereliction of dut3
on his part, and I hope this House will not tolerate suck
conduct on the part of a returning oefficer where his dut3
is so clearly pointed out by the statute. I hold in my hanc
the certificate and the copy of the affidavit made by Mr
Baird, one of the candidates on that occasion, who states:

" That on the said 5th inst. the said returning offleer opened hie court
opened the ballot boxes, and added together the number of votes givez
for said George G. King and for myselt, from the statement contained in
the several ballot boxes returned by the deputy returning offcers, and
stated that he found by said statenents that 1,191 votes had been givet
for said George G. King, and 1,130 votes had been given for this depo
nent."

If that was the case-and I state here from my place as a
member of this House that I believe the statement to be
correct that Mr. King, when the votes were summed up,
had the majority-I say that, by the law, the duty of the
returning oficer was clearly laid down. What his duty
might be at the nomination, it is not necessary to enquire.
We find that the nomination was made, that the deposit
was made, and a receipt given to Mr. King; and that,
according to the requirements of the law, the names of the
candidates were posted throughout the county, that a pol
was held on the 22nd of February, and that the ballot
boxes, certificates of retur and poil books, were returned
to the returning officer. What then was the duty of that
officer ? The law says :

"The returning officer at the place, day and hour appointed by
hie proclamation, and after having received ail the ballot boxes, shall
proceed to open them, in the presence of the election clerk, the candi-
dates or their representatives, if present, or of at least two electors, if
the candidates or their representatives are not present, and to add
together the number of votes given for each candidate, from the state-
ments contained in the several ballot boxes retnrned by the deputy
returning officers of the ballot papers counted by them. The candidate
who, on the summing up of the votes, le found to bave a majority of
votes shall be then declared elected."

The duty of the returning officer was simply ministe jal,
or, to use the lauguage of an eminent judge in Erg.
land, in a very late case, his duty was the arithmetical
calculation o the number of votes, and that is ail. Beyond
that he had no power, and if any of the proceedings were
irregular there is a tribunal provided in the Controverted
Elections Act by which returns can be rectified. But I say,
without fear of contradiction, no power exists in a return-
ing officer to declare an election invalid, or to refuse to
count up the votes, or to refuse to declare elected the can-
didate who had the majority of votes. Then we find, still
further, that after he is to do this:

" The returning officer shall, immediately after the sixth day after
the final addition by him, unlsse before that time he receives notice that
he is required to attend before a judge for the purpose of a final addition
or recount by such judge of the votes given at the election, transmit
hie return to the cierk of the Crown in Chancery, that the candidate
havlng the largeet n umber cf votes hua been dniy etlecied, and shah fer-
ward to each otthe respective candidates a duplicate or cphl ere-
of, and such return shall be in the form 00 in the first schedule to this
Act.

" The returning officer shall accompany hie return to the Clerk ofthe
Crown in Chancery with a report of his proceedinge, in which report he
shall make any observation he thinks proper as to the state of the ballot
boxes or ballot papers as received by him.

"The returning officer shall aIso transmit to the Clerk of the Crown
in Chaneery with his return the ballot papers, the original statements of
the several deputy returning officers hereinbefore referred to, together
with the lists eofvoters and poll-books used in the several polling dis-
tricts, and aH other liste and documents used or required ait such election
or which have been transmitted to him by the deputy returning officers."

The duty of the returning officer is plain, and, with regard
to his duty as to the return to the Clerk of the Crown, the
law is se clear and distinct that "he who runs may read. It

- requires no legal lore to decide what is hie duty, sud that
e duty this officer bas entirely failed to perform. He bas
n failed in refusing to declare the person who had the majority
y of votes elected, and he bas also failed in refusing to return
* the ballot boxes. If rumor speaks true-I do not vouch for
s the correctness of the statement-these ballot papers are no
y longer in existence, and if that be so, the duty and the honor
h of this House require that this matter shoald be fully inves.
y tigated. I do not care on what side the candidate may be,
d but justice should be done, and as far as the law eau be
. maintained we should maintain it in every particular. In

a case decided in England a short tine ago, I should like to
read the language of Lord Esher, as the case ie very much

n like this one. In that case, the returning officer, after the
n nomination, and after the poll, undertook to declare that
n one of the candidates was dtsqualified, and that the other
. candidate, having the minority of votes in a municipal elec-

tion, should be returned. I may also add that the language
of the statute in England, the Ballot Act of 1872, and that
of our own Act are almost the same. In that case, deliver-
ing the judgment of the Court of Appeal, Lord Esher said
as follows -

" &It is neit said that Roberts was not duly elected because the
returning offier did not declare him to be elected. It is not denied
that ho obtained a rnsjority of votes. We have te see, thereforo, what
are the powersand duties o a returning officer in a municipalelction.

, irt comes the nomination, which is to take place before the mayor,
when the borough is divided into wards. It in not necessary hore to
decide whether the mayor could reject the nomination of a candidate
not properly qualified. If he had that power, ho did not exorcise it in

t the present case, because ho accepted the nomination of both candidates.
Then come the powers and duties of the returning officer, which are
indicated in and lirited by the second section of the Ballot Act,
1872. Those powers and duties begin after the close of the polL He is
to take charge of the ballot boxes ; open them in the presence of such
of the agents (if any) of the candidates as may ho present, 'and ascer-
tain the result of the poll by counting the votes given to each candi-
date.' The result of the poll is what ho is to ascertain, and he must
ascertain it in the way prescribed by the Act, and in that way only.
The section then proceeds : 'And shall forthwith doclare to be elected
the candidate or candidates to whom the majority of votes have been
given.' No power is given to him to declare that candidate elected to
wbom the majority of votes has been legally giron. The moment ho
bas cast up the votes, he must declare the candidate elected who bas
the arithmetical majority. He may only adjourn tor the purpose of
finishing the count. The section does not entitle him to enquire
whether the candidate is under any personal disability to be elected,
whether the candidate be man or woman, or wht her the person
nominated be deai or alive. The returning odicer bas simply to per-
form the arithmetical duty of adding up the votes, and to declare the
permon elcted who has the majority Though it e not necessary to
decide the point, 1 amn inclined to think that bis doclaration je merely
ministerial, and that, if ho remained silent and did not make any
declaration, the person who had the majority of votes would ho duly
elected."
I say that no language could apply more absolutely to the
case I am now presenting to the flouse than the laUnguage
of the Master of the Rolis in England, and I say that under
our Act the same duties devolve upon the returning
officer, and that is his only duty. It would be unfor-
tunate for the people of this country, it would be unfor-
tunate for the liberty of the people, that any such powers
should be given to returniug officers as one of them has
undertaken to exercise in this case. I trust that the spirit
of honor and fair play will animate every member Of this
House, irrespective of political leaning, so far as to see that
the law s Bcarried out, and that right and justice is done as
between these parties. I beg to move:

That Mr John R. Dunn, the Returning Officer for the Electoral Dis-
trict of the County of Queen's, N B., be ordered by telegraph to transmit
forthwith to the ulerk of the Orown in Chancery the polI-books, certifi-
cate of return, ballots, and all other papers usel and otherwise con-
nected with the late election and poll held in the said glectoral District

I trust that this motion w ill1 pass, and that immediate steps
will be taken to communicate with the returning officer
so as to have these papers laid before the House at as early
a day as possible.

Sir JOHN A. MAODONALD. I am quite sure the
House wiil approach this case, as they ought to approach

1887.


