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for the damage te the vesse], which would be
assessed at $120, with costs of the action
breught.

Dorion & Dorien, for the Plaintiff.
Cartier, Pominville & Bétournay, for the

Defendant.

SUPECRIOR COURT-March 30.

STEVETSON et al. v. MÇOwÂ&N.

Righi of Capias concurrently with an as-
signment.

MONEK, J. This was an application on
the part of the defendant te be discharged
frem imprisonmient under a capias. Hie was
arrested on the 25th October last. Hie bad
been carrying on business in partnership
with one Druitinond, as shoe merchants.
They took stock in April , 1866, by whiclî it
appeared that~ they hiad a large surplus over
ail their liabilities. They took stock again
on the 9th Septemnber; made large pur-
chases, in October, and on t«ne 25th of that
month, after a desperate struggle, they found
it necessary te suspend. They called a ineet-
ing cf their creditors on the 25th. Drum-
mond appeared at the meeting. It turned
out that their liabilities hiad been gradually
increasing, althoughi there was no evidence cf
extraordinary ]osses. On 25tlî October, their
liabilities amounted te $25, 170, and their

stock te about $10,000. At the meeting cf

the creditors Drununond could iiet give any
éatisfactory accunt cf theia affairs, and lie
declined te miake an assignment tili lie had

conferred. with bis partner, McOwan, who
was bis cousin, and appeared. te have been

ineat active in the management of the busi-
lies. They did net seem te have hiad much
mneney on beginning business. Drunrimond
put in $2000, and MeOwan $1000, wbichi
Drummond said lie neyer saw anything cf.

After the meeting the plaintitfs thought it

prudent te have McOwan arrested. The ar-

rest was apparently made almost sixnulta-
neeusly with the deed of assignaient which

tore date the 25th October. The capias was

was based on affidavit, and a motion was
mnade before Mr. Justice Berthelot te quash

the çxzpias on the ground that the a4fidavit

was insufficient. The Judge was ef opinion
that the affidavit was fully sufficient in law;
and akthcugh the allegatiens respecting the
defendant's secretion cf bis prcperty were
chiefly inatter cf inférence, yet upon the whcle,
the facts stated in the affidavit were cf such a
character, that ne judge could quashi the
capias on tie ground cf insufficiency cf alle-
gation in the affilavit. The reasens assi gned
in the affidavit were mainly as follows: That
McOwan lbad previously secreted bis estate,
debts and cifeets; that although) a number cf
bis crediters attended the meeting, yet Mc-
Oivan had failed te attend, and kept eut cf
the way. His partner, Mr. Drunmcnd, at-
tended, and failed te give any statements,
that lie represented the assets cf their firm te
be only $10,000, and their liabilities at over
$27,00 0, although in the mionthi cf April pre-
ceding., the firin cf John McOwan & Co., re-
presented themnselves te be wortli over $14 4,000
cf a surplus. That neither cf the partners
biad shown what hiad beconie cf their assets,
although thereto requested, and they had re-
fused te make any assig2-n.ent for the benefit
oftheir creditors. Tie aflulavit was prebably
made before the assignment was completed.
Tliese allegations were substantially sustained
and prcved by the evidence. UpDn this state
cf afl'airs, two questions arose :lst. After a
man lias made an assignmnent1 of his estate, or
simultaneously witli the inakingof an assign-
ment, can lie be arrested for secreting bis
property previcus te that tiie ? It wa&
argued for the defendant that the Inselvent
Act cf 1864 did away witlî the capias wbien
eonce an assîgnment hiad been made. On the
ethier side it was contended tlîat there was ne
enactment expressly doing awvay with the re-
mnedy by capias, and in the absence cf an
express enactment, it stili existed. It was

istated tlîat Mr. Justice Berthelot bad decided
that when once an assign nent has been made,
there i s no righit te capias. His Honcur liad
consulted wit.h bis colleague and found that
what hie said was, that lie did net see much
use in the capias after the debter bad mnade

an assi:n ment, but lie went no furtiier than
that. Hie (Mr. Justice Menk) thought the
capias had net been dene away with, more
especially in a case like the present wbere

[August, 1867.,


