18—Vor. XII., N.§.]

CANADA LAW JOURNAL.

[January, 1876.

C. L. Cham.}

Monkeman, in reply : The Act contemplated
the cause being at issne with the particular de-
fendant sought to be examinel. The plaintiff
could not say th it he hal a goo-d canse of action
against Campbell on the merits, for the action
ag regarded him was ended. Unless the plaintiff
could make such an affidavit he could not
obtain the order to examine.

Mr. DavroNx—I think the summons shonld
be discharged, The point fixed by the Legis-
lature after which the order may be obtained is
mierely & matter of procedure, and is meant to
prevent the plaintiff from ¢ tishing ” in order
to frame his next pleading. 1 do not think the
Act intenls to vestrict the plaintiff to the ex-
aminaticn of a party who actively dcfends the
suit. It does not expressly provide, nor even
intimate, that the eanse should be at issue with
the Jefeudant sought to be examined.  If the
defendant’s contention were well founded a de-
fendant might collude with a co-defendant and
allow judgment to go agiinst him by default,
thus evading discovery, while at the same time
he might be the only person in possession of
the facts of the cuse.  As the ease is & new one
the costs will be costs in the cause to the
plaintiff.

Summons discharged.

METCALFE v. Davis £T AL,

Writ for service within Jurisdiction.— A mendment,

[December 23, 1875—Mr. Dalton.}

A writ for service within the Jurisdiction was
served on two of the defendants at a place out
of the jurisliction. An application was made
to set aside the service on the ground of this
irregularity,

Brough showed cause.

Osler contra.

Mz, DavroN refused to make the order
asked for, as the plaintiff had not been in fault,
the domicile of the defendants being within the
Jurisdiction ; but he guve leave to issue, nunc pro
tune, a concurrent writ for service out of the
Jurisdiction, amendment of the copies served to
be wade in accordance therewith.  Costs to be
costs in the cause.

—_—

WORDEN v. DATE PATENT StEEL Co,

Common Cmnts‘-:xlmendmznt of particulars,
fﬁécember 28, 1875—Mr. Dalton.]
In this case plaiutiff defivered particulars
under the common counts, the last two items

METCALF V. DaviS.— WoRDEN V. DATE, &c.— MAaRsit v. SWERNTY.

[N. B. Rep.

of which were for salary from Mareh 1875 to
March 1874, and from March 1876 to March
1877 respectively. A swnmons was taken out
tr amend the particulars, the gronnd taken
being that under the common counts a claim
could not he made for wages not yet dua,

J. B. Read showed cause.

Mr. Scott, Robinson and O'Brien contra,

Mp Davron held that the particulals were
ineorrect and that the defendants were entitled
to have them amended. An order was there-
fore made to amend the particulars by striking
out the last two items and inserting in their
p'ace a claim for salary from March 1875 to
the time when this suit commenced. Costs to
be costs in the cause.

NEW BRUNSWICK.

SUPREME COURT.
MarsH, AssiGNEE OF McGuiNgss, AN INSOL-
VENT v. SWEENY ET Al
Ingolvent Act of 1869— Fraudulent preference—
Transfer of property by debtor unable to meet his
engagements to creditor in payment—A ssignee.

A transfer of goods by a party afterwards becoming in-
solvent tu a creditor in payment of his claim is &
frauduient preference and void, if the necessary re-
sult of the transfer is to cause the debtor to close up
his business and prevent him from piying his other
creditors ; and the words of the Insolvent Act, “in
coutemplation of insoivency,” do not necessarily
mean contemplation of an assignment under the Act.

When an ufficisl assignee becomes the assignee of the
creditors in case there should be amy defect in elec-
tion, he may rely on his position of assignee by
operativn of law.

[2 Puesiey Ree. 454,-Feb, 1875.]

MeGniness, being a trader and indebted to
various persons, made an assignment under the
lusoivent Act of 1869 to Joln L. Marsh, Esq.,
Otficial Assignee for York County, on the
23rd of May, 1873. On the the 24th of Feb.
ruary preceding, the defendants’ clerk ealled
upen him at his place of business and required
cither immediate payment of his indebtedness
to the defendants, or a return of the gouds—
a quantity of boots and shoes which he had pur-

chased of the defendants on credit. McGuiness

then informed the clerk that he cquld not pay |

defendants, and that if they took the goods he
would have to close his bnsiness. The cefen-
dauts’ clerk took the goods, consisting of all
the boots and shoes in bis store, and a few days
after McGuiness was obliged to close his busi-
ness.  Buside the goods taken by the defendants,

sk




