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the defendants enjoiried from obstructing it and ordered to remove the
fences.

G. FJ Ienderson, for plaintiff. Chrysker, K. C., and C f. R. Belhune,
for defendants.

Robertson, J.1 NICI)ERMOTT V. HICKLING. [Jan. 7.

Mistake-Recovery of money paid under .wislake of faci-Morigage-
.4ccuu- A~nowedgncnt- Lehes Eso~bel-Saiueof limita/ions

- cas/S.

Uponi a mortgage made in 1885 for $2, 750, the inortgagors made pay-
ments from time to time to the mortgagee, and after bis death in Sept.,
1892-, to his executors. %Vritten receipts were a.ways given to the
mnortgagurs, and an account was kept by the mortgagee in a book, but hie
failed to credit a paymtent Of $153 inade on the i st of Nov ember, i89o, and
a further payment of $25. 16 nmade JUIy 27, 1892. On 'N<w 28, 1894, the
îhree executors assigrned the mortgage to one of themnselves in part pay-
ment of a legacy to him froni the moritgagee. nhe amount mcnitioned in
the assigisuîint as due uipon the inortgage was $i,159 and interest, but this
was mlade uij front the book, and in arriving at il credit was not given for
thec two payinents of $153 aild $zS. 16. On Mlarch 2, 1895, on2 of the
inortgagors signied a written acknowledgement that the amount due at that
date %%'as $1,159.5 1 for principal and $76 49 for interest. Further paymients
were mnade front time to lime by the mortgagors, and on Fei). 23, 190!.

they made a final Pa% mlenlt of $47,498. whichi was supposed by theem and
by the to~îe w le the balanCe due, lit )tigh the truc amount was about
$if)S nv. On Aug. i.j, i901, this action was brought by one of the
inortga,,nri <wvho hiad ac'juired the rights ai the others) te) recover $306 88
and interest iroin Fei). 2-, itjoî. as inoney paid under a mistake of fact
Thîe a-'tim wvai tkeun a-auîîst the asîigilce oniy, 1b itthe plaintiffafterwards
added the e\ecutors as defç!iiditis, ut,, clainmed ani account anîd to
surcha'rge, etc.

'l'le ino)rtga.gors were utieducated and incapable of ke-,>ing accounits
or uudrtilil hem whet; mnade out, arid dr:>PncIed c.tîrely on the
înortgagee, and after his death tupon tbe -ftctiv- exerlitor, for the keeping of
the accounit, and aiîlîough thty had the written rucelpts in thieir ifossesion
tney never had the account cbecked by thern or an independent account
made up from themn.

11hi. 'l'lie money paîd :îî cxcess of the tiiiutiii due haviiig been
paid én ignoraiîceof the facts, was recoverabic inoîwithstanding the acknow-
ledgeinerî aîv' notwithstarnding ]aches, the mortgagors flot having waived
ail enquiry, be-cause il would bie uncoiascientious for the assignee to
retain il. Vtfjpri'tt v. ffampt«'ii, 3 Smn. L. C., toth ed., P 439 ; Ke<î v.

9iat NI . & W. 54, and Townsemd v. Oîed,8 C. IJ.N.S. 49,1, folloved.


