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T/he Law of Options. 525,

]Cr Cases of an option ta purchase arc not infrequently controlled
"'s by the pecutiar doctrines of equily which have tilt eifect of

convrtig atrasacionwhich on its face, is an absolute sale, into
n a mrirtgage. A detailed discussion of t-hese cases falis outside the

inscope of the present article, and :it will hie suflicient ta note that,
il prima facie, an absolute conveyance, contairting nothing to show
is that the relation of debtor and creditor is tc, exist betweert the

partie.s, does not cease ta be an absolute conveyance and become a
mortgage, nierely because the vendor stipulates that hie shall have

g a ri-lit ta, repurchase. In every such case the question is, what,
oupon a fair conistruction, is the meaning of the instruments ? (c)

s
d Il. NECESSITY FOR A CONSIDERATION TO SUPPORT AN OPTION.

3. Option prior to aeceptance, flot bindlng on either pai'ty, unless
e supports« by a conalderatlon.-A doctrine now firmly established in

ail countries where the common law is administered is that an
option, even though it is by its express ternis ta remain open~ for a
definite period, will not bind the party giving it, nir, a fortiori, the
party to whomn it is given, unless it is supported by a consideration
moving from the latter (d). Either party, therefore, may withdraw
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(c) '(1ep~ea . Wi~e r8~) aDeG &.J.97, 3 itir. N,. i36, per s d.
Cran %vorth. An agreernent bàteîetn a mortgagor and inortgagee by which the t
latter parts with his equity of redeniption with a provision alloNwing re-purchase
on specified terms has been treated as an absolute sale lin Gossip v. tVtight (1863)
9 jur. N.S. 592, citiflg Rm.çîto,'h v. Grt7jU/as, 5 I3ro. P.C. 184; Sevierv, Grer.nwv,
it) \'es. 4t2. The best gtaneral indication of the intention of the parties in cases
wilere there is a sale %vith powver of re-purchase seerns to be the existence or non
existence of a power in the original purchaser ta recover the suni natned as the

içfor such repureliase if there is noa such power, there is nlo mortgage. y
IMrt's V. & P. p. q26.

(d) In Gwoke v. O.,vly (1790) T.1t. 651. the deciaration stated a proposai by the r
defendant ta siel ta the plainitif 266 hogsi3Cads of sugar at a 4pecifié price, that
Ile laintiff desired tirne ta agree to, or dissent frotu, the proposai tili lotir in the
afl111rnoon, and that defendanit agreed ta give the timne and prornised ta soli and .1
delivor, ii the plaintiff would agree to puirchase and give notice thereof before
four o'clock. The court arrested the judgrnent an the grotit3d that there %vas 110
eionsideration for the defendanî's agrceement ta wait tilti tour o'clock, and that the
nlloged prorie ta wait was nuduni factum., It waa recently renari ed that ail t
111:0 titis decision afflrmnc is 4-théit a party whl3 gie tin another to accept or

reeta propo4al lm not bound ta watt tilt the tinie expires."* Stiepnsot v. MC.CIun
(1880) î C.PD. 346, per Lush, J. Mr. Benjamin (Sales, 7111 Ani. Ed. 5)points
out that C'voke v. O.vliy turned solely on the i3sufRicieflcy of the piai3tiifs alleK'.t
tiotn, and that, vlowed ini the light ai the subsequent decisions, it wotnld have bien ~-
stifficient for him ta have alleged that. ait the limne he gave notice of acceptance,
no n3otice of its withdrawal had been comnmunicated ta him.M
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