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quiesced in it and ratified it; your manager
here Mr. Hall, consented te it, and you cannot
complain. It was a going concern; I as pre-
sident had a rigbt, and was bound te pay
fromn earninge, pending negotiations, and
during the long delaye, on account. You
knew it. I only agreed te procure diocharges
of these debts, and I agreed te indemnify
you againet ai ldaims except certain dlaims
mentioned in the agreement. I abide by my
agreemenit, and there are now other dlaims,
notably that of commercial tax amounting
te, upwards of $18,000 which you call upon
me te pay.

The main difficulty arises from. the delaye
which teok place, from the time the arrange-
ment-9 were first discuseed and their comple-
tion, and tbe taking of the statement made
by Mr. Swinyard of liabilities, Auguet 31,
1885, as the bas of agreement in April, 1887,
when there could ho no doubt that there had
been a change in the amount of the indebt-
edness, the road having continued te be oper-
ated under the preeidency of the plaintiff
and the management of Mr. Woodward. As
te the pretension of the interveDants that
the contract was improvidently made, and
should ho set aside, I do not see in the evi-
dence any grounds for so eetting it aside.
Take for example the alleged non-liability
for part 2 of echedule, contractore' liabilities.
They knew that they were not claimed
against the company (ses Mr. Swinyard's
report), though it was repreeented to them
that probably some of them might ho consi-
dered privileged, and subsidies held for their
payment, but a statement was gîven, and
understanding their nature they agreed to
psy them, or rather they stipulated with
plaintiff that for the consideration of $250,-
000, ho would pay or rather settie them, as
well as the direct liabilities. It is eomewhat
strange that they ehould not have directly
settled these dlaimi*s as beet they could, for it
was understood tbat a reduction could be
had on settlement, but they arranged with
plaintiff te do thie, giving himi the amount
of $250,000 te settle $291,000, and he agreed
te do it.

Wbat was he bound te do? The worde of
the contract are, alleging that the debte are
due and claimed as in the echedule, plain-

tiff undertook like as in the preamble, for
the consideration of the funde to be handed
over to him, to settle and di8eharge 8aid debt8
due or claimed, or as it is in section 2 of con-
tract, upon plaintiff procuring and delivering
complete discharge8 from, the said debte due
and claimed. The main contestation and
that upon which plaintiff's right to the 46
bonds depends, as the case is presented to
the Court, ie this: Were the earninge of the
road wh,!ch continued to be operated under
the presidency of the plaintiff and manage-
ment of Mr. Woodward, and eubsequently
under the management of Mr. Hall, avail-
able for the falfilment of plaintiff's obliga-
tion? Plaintiff saya, you knew tbey were
s0 being applied, and coneented to it, and I
arn entitled to the benefit of it. There is no
doubt that the ordinary working expenses of
the road during the time between the report
and the assumption of the road by interven-
ants muet have been paid, and there is no
doubt that it was so understood. by them and
known by the company intervenants, but
would this apply to what may be called ca-
pital account? If you look at the part first
of echedule, it will ho found that there are
two items amounting to $72,677 which may
ho, I think, called debts on capital. They
are the very debts which in the Act of 1886,
49-50 Vic., cap. 8, sec. 1, are referred te as not
affected by the prior lien lionds; being iiema
and Tghts upon floating 8tock and equipment
owned by or in use upon the 8aid railway.
Plaintiff agreed to settie and di8charge these
dlaims or to procure and deliver up comploe
disc *harges for the saine. What was done?
The first item of $50,000 was purchased by
Mr. Rosm at $40,000, and intervenants were
made aware of thie. See plaintiff'e exhibit
N~o. 19, Mr. Hall's letter of July 1, 1886. This
may fairly be said te have been made for the
benefit of whomsoever it might concern, and
I think that plaintiff ehould have the benefit
of it on hie contract. This was acquired by
Mr. Rose, July 1886, by giving four notes of
$10,000 each, and taking a tranefer of the
dlaim of the Ontario car company, and
agreeing te divide any profit which might
be made on it with Messrs. Woodward and
Hall, but none wus made, and he entered
into an agreement by which, the company
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