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The plaiiitiirs landt did not camne ihe line of raiiwîîy, biti
tras 30 rods die-taiit froin it. l'hure wver. u'atle-gruards il lthe
crosoinir, but nu ptes. The oati or conicessionuitI7 autluîg wmich
Ille Ox iva-q pasO~ ver lime rniiway tiack la>'h iai t point
thîrouIli uiitiprovedl land, tiot citclo!scd.

A by-law ut tht, intut'iipaity of lte township of Iiistil w:us
u t it, wilii eiataced wiiat sliuulti be lthe lIeiglit ouf Et iawfil

tiid provitleu lthat auy catti:c toiniutg fnîîî ait>' oluer
îownàlhp foîr tu nr Ofeo asîr i large i iiinsil -sotiltt

flot ho cogtiieret ns freeciioet but 410111(l be liahule lo
bu inpouied ; tat ail itorses, builh, anti breauchv catîtle, autt

"Of,",uuiter furly poiuids wviglt. siîuîltl ntio h aifuwveti to ronî
lt le; att tîtat lte o f o! tiy aimîal nut l perltrtitol

run &.1 large b>' Ilw rclatot thlie touwiîliip slioiuld bi' liabit'
for aty dutuxage doi.o by it, îîtilsa t hei tit' cîeeî inclus-
ing Ilte preliasei tniglil nul bu of lthe ,4tvti lii-itt.

Tihis bylwwas piaset iii 1851, and' %vas -;tidt t bu $titi ini
force. lt)edfnIiis cuîuîî,t coliteidueti i liat the ON: wai.
utiawvfilly on theligwy aiid to tvi ittîl tnic'tt lir lîou
iii the tîclendanîs; tuait lihe t'aiil of g-ales coutld Sigiuiiv îutiî-
ing, as lteligty was nt tliicud, but l> opItI, aIItl«lie X
consequieiiîiy coulîl have pasicd routd tht. gales aI eitier und
if aîîy Ilîd bctt placeri lucre.

The jury wvere told, ltat as lthe Il %V did tint affirmnaiively
authorizo caîlle ta railt .Il lar'-ti, butYý11I onvugiuelruvi h-i
tat certain animiais andti Uar certain cireuil h iii---;shouldl
fl run (Et laurge, lt lle Opiniuon of lte caîrieil Chir'! .1rîlii'r
lte comnt laiw prînteifle, liit ail per-niS %vere bactd a Let-Il

ltheir caille front lrepîsn uIpon alerS, WaS iii fîrm'i*, utid itot
abrogated, and Ilat lte 0% tî'ai Ihtervfore- tii!awfiîiiy on te-
lri'k ; anit Itat oit Iliai accolint lto iiei,'ikatî %vnuiiiiot lic

liable for %viîat ha 1îpettud lu flint, iittiess ilucre waîi sud a %valit
of orditi;ry ente oit Iheir part as amuantcd lu recklesstuss, andi
it a inaîttier Io rifel'asance, but utîhurù was raiseca.dtiet
on titeir paît lhey %voie not resporisibie.

The jury fouîîd ltaI lime defendants verc flot pâîli -o! neg-
ligetîce, aid oit limai gratit! imey aetjuittcd limerntii lite qeeondI
coutil, whiclt wtas fonticd etittrei on aile-edt iî'ligetice il,
the. tlefendatîts' tiaxtia-enehm o! f train ;Ob ut they foultda
verdict for lthe plaimliff oit lte fIrbl catunt, giviîîg hitti £4 Juin-j
ages, thougli lte ex %vas sworîi lu bc wortht £15.

McMidee obtaittet a rule ,îî*i for a new triai on lte Ia%'
and evidence, anti becauso lte verdict %vas conlrary ta the
judgo's charge ; or ta artett jtdgment on te f irsi coutil, on lte
ground ltaI no liability of miefendanîts i di>elosed oi lme fat,;
tîmereiti allezed, Iliere being ti tluty imcumnhent oit defendtaunts
tu put pgales. Ile cittiî DIrey v. Ontlario, Simcoe & Hluron,

RatodComnpany, Il U.C.'R.-, 600; Doveîtoit v. Payne, 2 il.

111. C. Camneron shavwed cause.
Roui.-sox, C. J., delivered lte judgmenî cf lte court.

infer that the jury eiîter considercd that tte defendants
shoulidhave putt uîp±aeq, orlimattltecxwnas lawfulivyatlarge;
or, ivltat smoeLkly, that it n'as ant accidenît for wlicl neither
parly n'as tu bine, autd su tiîey %vould divide lte ]osa between
them, and estimale il moderatly.

As to thnt motion tu arresi the jutl,,gment on lte verdict %vlticlt
has been given oit the first count, il is averred thiat the ox ai
the lime cf lte accident was lavfuliy on the htiglhway, as hie
mnight have heen, for lie înighit have houa ten u.sin, lte high-
way as a mai, being drivoît aloîîg il at the lime by his owner.
The plaintiÎf aiso averti that the tiefetttants, by-their negli-
gence, riln their train against lte ox and killed il. Thus svouid

gve a good cause of action independiutly cf what is stated in
eL saine canut, of ils bcitîg lime duly o! fle Companty Io keep

ttp gales;, for if lle defendants by their negfligence kîlleti art
ox of the piaittifi's 'which. was ihen, lawluily on the highway
lhey wouhti bu certainly hiable iii damges. The ahiegaion thi
lte or wau Iawfulhy on lte highiway i travrsibie "f untrue;
and nul being traversed, vre must, in eonsidering aay question

lipon lthe aiîfiiciency of the JIeîiding, tike il tci lx, Inn,. Il ,nay
have beeti true, Iitwaise time ex mnuy I.awluilly have been on
theî igi±vay, even iu ilimat part of it wiîiei is crodmed b' lthe

uieeudîtî' rulwîyfor wve «e lthaI the iaw ailown limat, but of
course tint caro inust bo talien I)v lime driver of the animal to
e'e lit il th.ei lime rai v osig due care lo avoid collision.
The driver of tihe wc in sueli at case iiiut funk oui for time rail-
wav: and a', tht, de,'lnr.lion its.;vti fiînt the collision arose
fiant Ilhe (i!liz if the defenîdaîîls, %ie tire ulot tut liberty to

a'-unelit il was ollherNviso ini inerely pronounicnîg upon the

Il fi true tîmat the cout charges ato a brcnch oif duty in not
te iti u gam'4, buit il s alaso, wve tliuk, a goold cause of

au'tiun oit thi-' -- ruimund of indguîel driving file cars againisl
tht' o ; atoit i woild be to 'objection tu flice courit, e8fpecmaily
:ulier verdict, Ilit il sî.itet twm, tis Of action, or rallier satld

.1 double tille ta counpillatiouî for the Lkame injmîry.
iT'e queishiUti now i, whther any grotind of action is sated

iii li,' enui, and in luor opinion titere i a cause of action sub.
slaîtiillv sîilteil, wviicîher te Comnpany were or were flot bound
Iu puit 111 gittes.

Weare dh' 1iesed also Io think tient the brencit of dnty in nul
pttttitts ni) gat*i ie stfiiietitiy asiaiud. If hIe uiefeniiants had
plu'adedm %vliu*Il îiîey ZL.-ert ii *nr--,uiuuîent, buit what %Çe cannot
Jutlitcill notive, lilal ilicre WCtL' no r.iwuy conimisilioners,

id thaI îhev lad tint ip Soifllcieiit caitle-guards, andi that gales
woohnll haebem lî'e's, aLs there was nu fence &an-i the- aide

of thei rond iut whlui to place the gnles, anti that il wa4 tnt
iiietmbeuit on divîin to have a futice there-we ttay if lte Coin-

p any liait ph'aded ta that cieet, Iliat might possibly have been
ilmmIu stillicucuî tb rteease thiem from the charge of breach of

duîy in nul puilingr sip gales; but that is qtc autother question.
A!e tte coutl Stands %vu laLe il ta bu suicient.

Then, as lu a new triai : The plaintifIVs premnises diti fot *oIn
the Conipany~s lino, but were distant frora it 130 yards. They
were thereforo certainly tint bound lu fenco as againêt him.
Ilis ox ieu coming to the roati andi standing upon il, as waa
provem. caille tu a place whec lie hati no rilit ta be, unless lie
was driccis along thte road:- that i%, ilsing il for travelling. Hel
had no right ta bu wvanderiîtig upon il. On the other hand, lte
Coînpany't train had a riglît tu patte across lte mail at that
point; anti as te jury acqultted t¶ern of negligefit or improper
éoliduct ini the management of the train, couldl they Ilqily
hold them, liable in damages T IVe lhink flot, for the plairitîif
<aq wtt sec whîen the evitience is belore us, as it is in the appli-
cation for a new trial) eannot aliribulo his loes tu lte fact of
there being' un gale, since lte cx could just as weli have got

onl Illetrack if there hart been a gale, the concession Une betng
nitinciuscd. Me think titcrcfore titat defendants are entilled
lu a rtcw trial.

Rule absolute for new trial.

CIIAMI3ER R1PPO1ITS.

<Reponad for the a ie, Journal aned lfaisomI, Comme,, ZAU Prme gAtueais,
lji T. Mooitz B, sEquim,)

CATAStAqui RoAD Co. v. Du."..
Attaehmce of deb-S1A£ section 1. L. P. Act. iSSU.

The affilavit reqiemi hy 1141h %leclion C I.. P. Art 1850 for en order to ah
delu4, veii niii le di.peiicmi iih. anid liat affidavit inuýute e t~ lm ex.
ilirt. Uiidereoal czrcumuu'iuicee, however, mii &"vlimt o abelte
Wîiti be sutlImjiîmî.
Defendant had been examined oraliy pursuant lu an aider

under 193rd section of the C. L. P. Act, 1856, and il appeatred,
from lte return of his examination, Ihat cerLain debte were
then cwing tu hira. Upon this return and an affidavit that
their judgment is stili unsatisfied, and that the parties owîng
defendant reside within te jurisdiction, plaintiffs applied ex
parte for an order lu attach such doble under 194th aectiou.

1857.1


