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character of the road in question. The common law rule appli"ionce a highway, always a highway," until by legal mieans
character is destroyed, although the long.eontinued exi:stence
an obstruction may tend to shew that there neyer was a higihwa
sec llalsbury 's Laws of England, vol. 16, sec. 103.

The question remains, dîd the plaintiff suifer sucli damap
peculiar to hiniself as entities him to bring this action?

In the 'view of the trial Judge, hie did not. H1e poin ts onut til
the evidence was almost wholly directed to the question of hij
wvay or no highway, and the plaintiff "omitted to prove, if
could prove, cither the particular damage to himself h., the
fendant's obstruction, or to prove an assault," 80 a-s to bri
the case within Drake v. Sault Ste. Marie Pulp and Paper Co..
A.R. 256, and Fritz Y. ilobson, 14 Ch. D. 542. Qne of the
stances of acts.which may be found to be nuisances at commn
law is that of erecting a fence or building across, or so as
encroach upon, the highway: Halsbury's Laws of England, v
16, sec. 266, and cases eited in note (n). The renxedy is
indictment or an action at the suit of the Attorney-General for
injunction to restrain the commission of the nuisance or for
mandatory injunection directing its abatement, and in suceli arti
no actuai injury necd be proved; "but a member of the pub~
eau only maintain an action for damages or an iinjuniction
respect of sueli nuisance, if hie lias sustained ther f romn sonie si:
stantial -injury beyond that suifered by the rest of the pubi
sucli injury being direct and not merely consequenitial " ib,, si
269-, and în sueli cases the Attorney-General is not a necesao
party: Wallasey bocal Board v. Gracey (1887), 36 Ch . 59
Tottenham Urban District Council v. WilfiamnI, [18961 2 Q.
353. (C.A.)....

[Reference to Cook v. Mayor of Bath, L.R. 6 Eq. 177 -Speiie
V. bondon and Birmiingham R.W. 0o., 8 Sim. 193-1

It is important to consîder tlie peculiar circum.stance.a of ti
case in decidfing the question whether or not the plaintiff si
tained a substantial injury beyond that suffered by the re.st
the, public.

The defendant by bis pleadings denies that the road iii qit
tion w-aq a highway. The evidence shews that the defendn
maintained a fence across it, and prevented the plaintiff fre
passing aiong the highiway by. such obstruction, and by bis 1
fusai to permit huxu to, go through. R1e Bays: "I 1 topped hi
goïng through with a buggy;" and that the threshing inahi:
bail gone through prior thereto froma time to timie.

It would appear that until the occasion referred to, the piai
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