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ment upon the evidence already given and such further evi-
dence, if any, as any party may adduce upon the reference
-but neither party saw fit to have this direction inserted in
the formal. judgment.

In the MeGrath Case it was directed the costs of the firsi
trial, of the appeal and of the new trial to bc in the discre-
tion of the Judge or Referee before whom such new trial
s 'hould be had.

The four cases come on again before Hon. Mr. Justice
TeetzcÏ and also the fifth case, Mc3fillan v. Pearce. In the
MeMillan Case the lea ned Judge found cause of mtion
proven, and having a.,sessed the damages at $80, he directed
judgment to be entered for the plaintiff for $80 and High
Court cosis. In the McGrath Case, ý 19 0. W. R. 904, he

7 found damages $110 in respect of 16t 8, and directed judg-
ment tor be entered for $110 and High Court costs, including
the costs of appeal less the sum by which the costs have been
increased by reason of the claim. for lots 9 and 10. The
learned Judge lound damages to the amount of $150 in re-
spect of part of lot 9, and $22,5 in respect of lot 10, and the
rest of lot 9; but did- not cônsidér that the plaiùtiff -was
entilled to these sums.

In the three first named cases, an assessment of damages
was had and the Judge found $600, $250 and $65-and
directed judgment for these sums with costs on the High
Cqurt scale.

The defendants now appealed tà Divisional Court com-
posed ý of' How. SIR GLENHOLME F,&LCONDRII)GE, C.J.K.B.,
HON. MIR. JwealcE BRIT'10N &Ild H0Xý MR. JUSTICE RMDEIL.

E. F. B. Johnsion, K.C., and E.G.. Porter, K.C., for the
F7. defendan*.

H. E. Roso, K.C.1 for the plaintiffs.

HON. MP. JUSTIcE RIi)I)ELL:-A difficulty arose, at the
outset of the argument i-s to the propriety of the appeal
being brought before a Divisional Court, and it was agreed
by ell parties that the flndings, etc., of Hon. Mr, Justice
Teetzel should be considered findings, etc., made by him
after a trial that the matters m1ghtý bé heard hý the Divi-
sional, Court and the proper judgment entered up as a Divi-
sional Court judgment.


