
OsLE.R, J.A.-Two Courts, one of thei nfo plaint ifls' on
hoosing, having passed against thein, and 'onidrin wliat
i now at stake in tlhc action, viz., costs oil 'v. it wo11ld lie a
,-rong exercise of discretion to grant leave to br-ing a1 furitlicr
ppeal, even assuming, as the plaintifs, very~ so ngl iug,.
bat flic judgments below are open to criticisrni as havinge
ýroceeded upon some misconeeption of thei fac(ts or wrong
iew of the law. The case is juist sncb a une as. ven if pos,2-
ibly wrongly decided, ouglit not, undeor alli ciemsacew
neh as the siibject xnatte-r and amounit involvcd,. the naltre
f flic dispute, its origin, etc., to bie fuirtlieri 'iig Il. Th
)ivisional Couirt have plaeed the riglit const ru(t ion uipon the

in1 ient, at flic trial and the ulie o! Court in fholdig that,
n b event which lias happened, of failure 1h ' t1w plaintiffs
* prove tender, or dispensation o! tender, thedecnah
«eame entitlcd to the costs. IIad theo question of cosïts heen
eserved by thec original judgmtenf. it is quite prob)able thlat
lie evidence wouid haveý justifiedi flie dIisposition Nwhich
;treet, J., mnade of themn, L.e., giving thexa to nitherlii partyv.

Motion refused with costs.
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PEGG v. HIAMILTON.

Appeal-C'ourt of pe1La-otggP«re*Rpre,,

Motion by- plaintiff for leave to appeal fromi order o! a
)ivisional Court (ante 418) affirming judgment of OET
;oN J., at the trial, disxnissing the action, whic, -was broulit
mn a covenant contained in an old miorigage, iade 1) defnv
Lnts to plaintiff, and was begun on the last or next to aýSt dlay'
)n which if could have been begun to save the riinning o! the(
tatufe. The writ was not served on the defendanits for nearl y
Syear a!terwards. The defenee was payravent. The amiount,
nvolved was not quite $1,000O. The main question was in
,egard to fthe application o! certain mione ysv which had u-
k>ubtedly been paid to plaintiff bY defendants. If thiese,
vere applied on tlic delit represented by the xnortgagte, p1ain-
iff lad no further dlaim. .No question of law arose in ire-
pect of fthe application. It wvas entirely a question of fact.
"t -was contended that flie trial Judge shonld have referred
he case, instead o! trying and disposing of if himseif.

A. B. Armstrong, for plaintiff.
S. B. Woods, for defendants.


