
~-,---~ -

CONCURRENT UISE OF TRIADE MARKS. 257

Thé owner of a trade mark raay r'ot, like the proprietor of a patented
invention, inake a négative and merely prohibitive use of it as a monopoiy.
Sec United States v. Bell 2' phons Co. (1896), 187 U.S. 224, 250, 17 Sup. Ct. le
209, 42 L. Bd. 144; Bewni v. National Hacrrow Co. (1901), 186 U.&. 70,
90, 22 Sup. Ot. 747, 46 L. Bd. 1058; Paper Bag Patent Case (1908), 210 U.S.
405, 424, 28 Sup. Ct. 748, 52 L~. Ed. 1122.

lIn truth a trade mark confera no nionopoly whatever lin a proper seus,
but is merély . . . a distinguiahiag mark or syrnbol-a protection of
one's goodwill in trade by placing a distinguishing mark or syxnbol-a com-
merci al signature-upon thé merchandise or thé package ini which it ia sold.

It results that thé adoption o! a trade mark dme not, nt lest lin thé absence
of some valid législationi enacted for the purpose, projet the right of protection
in advance of the extension of thé trade, or opérate as a dlaim of territorial
riglxts over aras into which it thereafter may be deemed desirable to extend
the trade. And thé expression, sometirnés met with, t!,at a trade mark right
is not liritcd in its enjoyinént by territorial bourids, lé true only in the sens"
that wheréver the trade goés, attended by the usé of the mark, thc riglit i
of the trader to bé protécted agpinst the sale by othera of their wares in the
placé of his wares erill hé justained.

P3ropért. in tradé marks and thé right to tbeir exclusive use rust upon
thé laws of thé several States, and depend upon themn for security and pro- 4
tection; thé power of Congréas te législate on thé subject bexng only sucli as
arises from the authority to réguilaté thé commerce.1ith foreigu nations and
arnong Beveral States and with thé Indian tribes. Trade Mark Cases, 100
U.S. 82, M~, 25 L. Bd. 550. (Points out Act of Congréés limited to Interstate
Tradé.) (Mo.ssachuseta v.Loui&vwills T.M. "Rex," a régistered trade mark.)

This was following thé earlier cases cf Hlanover Miing Co. v. Meteaife
(1918), 240 1U.S. 403, 36 Sup. Ct. Rep. 3.57 at 360, in %vhiah théir opinion
was expresséd as follows:

"Thé essence of thé wrong consiste in thé salé of thé goods of one manu-
facturer or vendor for t1iose of another. Canal Ca. v. Clark, 13 Wl.311,
322; MrLean v. Fleming, 96 U.S. 245, 251; Awrosk-ea Manufacturiïi7 Co. v.
Trainer (1879), 101 U.S. 51, 53; Menendez v. Holi (1888), 128 U.S. 5114, 520;
Lawrence M'jg. Co. v. Tennessee M'fg. Co. (1891), 138 U.S. 537, 546, Il Sup.
Ct. Itep. 896.

This essential élement la the sanie lin tradé mark cases as in cases o!
unfair compétition unaccompanicd with trade mark infringemént. lIn tact,
thc eorumon law of trad6 marks le but a part of thé broader law o! unfair
compétition. Elginx Wdak Co. v. Illinois WIalk Case Ca. (1!)01), 179 U.S.
665, 6 è 4; G. & C. Mfer,' »a Co. v. SaWLield, 19,8 Fed. Rep. 369, 372; Cohen v.
Naaile (1906), 190 Mass. 4, 8, 15, 2 L.R.A. (N.S.) 964, S. A. & B. Ann. Cas.
553, 555 558" (Reprd. p. 418), and cases to thé effect that, the exclusive right
ta thé use ot a trade mark ié founded on priority of appr 1opriation, 36 Sup. f
Ct. Rep., nt 361. "But thesé expressions are ta bé untderstood ;ri thicir appli-
cation to thé tacts of thé cases decided. lIn thé ord1inary case of parties com-
peting under the sumo mark in thé sanie market. it ié correct to Bay that, prior
appropriation séttiés thé question. But where two parties indepcridcntly are
employing the sanme mark upon goods o! thesanmecluse, but in separate markets


