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1 arn somewhat surprised at the decision which has been
arrived at by the tribunals before wvhom this question bas corne,"
the Lord Chancellor is repurted (nn) to have said in the course of
his judgment on the appeal. "I1 think that if this is an example
of the mode in which Order XIV. is adminiîitered, it would b--
desirable for tbe Legisiature to consider whether that ordcr should
continue to be put in force. People do flot seem to understand
that the effect of Order XI\'. is that upon the allegation of the one
side or the other, a mani is flot to be permitted te defend 1'imself
in a court ; that bis riglits arc not te bc litigated at ail. There are
some things too plain for argument ; anrd where there wvere: pleas put
in sirnply for tbe purpose of de!ay, whichi onfly added te the expense,
and where it wvas flot in aid Lcf justice tint sucli things should con-
tinue, Order XIV. wvas intended te put an end tu that state of
things, and to prevent shiam defences fror-n decating the rights of
parties by dclay, and at the saine time causing gre at loss to plain-
tiffs \0h0 were endeavoring to enforce their rights."

The view whicli 1 tbink ouglit to bc taken of Order X IV.,"
sai l.ord James, in part. is that the tribunal to whicb the appli-
cation is made should simiply cicterininie I s there a triable issue to

go efore a jury or a court? .. It oughit to make the order
011ly whcn it cani say te tIre perb >r who opposes the order 'You
have 114 defence. You could net by general (lemurrer, if it wcre a
point of laîN', raise a (lefence biere. We think it impossible for \OU
to -o> before ans' tribunal te deteriniinc the question of fact. XVe
are 11(t expressitlg any opinion wvhatcver on the mcrits of the
cilse. . . . On which side the chances of succes: are it is net
for this il ouse te deternijuie, but thinking. as 1I(de, tînt thr is a
fair issue to bc tried by' a competent tribunal, it secins te me te be
perfectly clcar tînt the or(ler of the: Court of .\ppeal ought te be

'l'li effect of that rnest imiportant urlanarmous deciion of the
il ousu of Lords is thris sulnie(icdl u in the reporter's head note

Jirdgient shouid only bc or<lure(l titier (Order N IV., where,
assuringii ail the facts in fa\our of the defenldant, they (10 nutA
all(Inourt te a (lefence in law."

F'or the lMrlîscs of this ()rder. a counter laimn may be a
defenice. "'l'lie defendant says a:~ regards the (lecd,' said Je-sscI,


