
The Canada La-w Yournaï.

jurisdictions are flot to be extended bevond the

fair import of the statutory grant ;and that pre-

sumrptions of law which are incident to the

ordinary tribunals are flot alloîvable in irinport-

ing judicial powers into the statuini y jurisdlic-

tion other than those specially given by the

legisiature.
The statutory powers uinder this Act inight

have been vesteci in a justice of the peace, or a

registrar of deeds, instead of the judicial officers

named, and it would appear with the like

resuit as to jurisdliction, for it iS flot clear

whether the intention Of S. 23 of the Act, imi-

porting the rules respettiflg sales only, %vas to

exciode the other Consoliclated Rules defining

the delegated powers of the Master, or whether

the intention of ss. 38 anti 4o ivas to import

them into this procedure. These points were

flot argued.
But although courts have intimiateci that,

where doubts exist as to the limnits of the juris-

diction of statutory officers, it is inadvisable

that such officers should act under such doibitful

poîvers, 1 think in the interests nf justice 1 ought

to dispose of the questions raised Linder the

evidence given by both sides as necessarily

incident to the statutory jurisdiction giving mie

power over the subject matter in obedience to

the maxitm anp iariestiiim,* and leave to a

higher tribunal the limitation of rny judicial
powers.

In Rein/iar v. Shutt, 15 0OR. 325, it was de-
cided that under a reference iu a ineclîanics'

lien case the mnaster had no power to add, as a
party defenclant, a prior mortgagee, so as to

give the Master jurisdliction to try the validity

of the mortgagee's title or dlaim on the conten-
tion oif the plaintiff that, though prior in regis-

tration, hce ought to be adjudged as a subsequent
incumrbrancer to such plaintiff.

This clecision is in harniony with 4 c)u~i

v. Lint/isay IJ(i,5er Mill Co., to l'.R. 247, and
Wiiey v. Leiiyard, io P'.R. 182, in both of
which cases the extent of the delegated jurisdic-
tion of the Nlaster to tr-V questions propet ly

triable in court xvas considerecl, and n as shown
to be as stated by Si RONG, J., in Biei-ordi v.

Grand junction Ry. Go., i S. C. R. 696.
But as this case does flot come before mie

*This maxirn is soinctimes quoted as lionijdicig est ,-

pliare jnt isditionein (Collins v. Aron, 4 Bing. N. C. 235,), but
Lord MANSF'IELDJ, C.J., in Rex v. I'/ii144a, i Burr 304, says,
"The truc test is Boni judic is est a,!/ia,- jus/j, Iani, not

jieristicioniemi as it has been often cited."

under my delegated jurisdiction as detinecl inl

in the Con. Rules. noir tînder a judgnient of the

court giving mnejurisdiction over a spec(ific ques-
tion or issue, for the reason stateci above 1 prO'

ceed to dispose of t it thte ntet its.

11 Mcteéatl v. l'zJ/in, 13 A.R. i, it was held

that a lienholder had no priority over a mort-

gagee xvho hiad obtained his mortgage while

the work was in progress and had registered it

prior to the registration of the lien of the plain t '

iff-mechanic. In Wé.mn/y v. Robins, 15 ORP

474, thermie laid clown in that case ivas con-
strued tt)apply only to innocent purchasers 0'
iiit)ttgagees, who had flot actual notice of the

lien of the mnechanic at the tilfie they paici the

nioney and registerecl thc deed or inortgage,

And in Me¼,aav. Kirhicui, 8 A.R. :!71,
0isii.î<, J.A., svho rielis ered the judgioerit itt

,Ilce1in v. Iiffin, took occasion to add tîte

following observation 10 what lie htîd said iii

that case :" If the lien exists, and the pLIrch35s
er has notice of it, there is no reason w hy lie

shoull flot 13e held to take sobject to ir,, " md lie

further intiniated an agreement with wvhat la

been said by Box'o, C., in Rein/in v.

and Wa4nty v. Robins, an/e.

This then brings this case clown to the ques'

tiont tiIetîter thte ittrtgagee McCausland îîad

actual notice of the plaintiffs lien.
In Rtose v. />e/erkin, 13 S.C.R. 677, ST,1o

J., citng Sir James Wigram's definitiofi

notice given inJolles v. .. mi1hî, i Ilare 55, le
that notice which met ely pctts a pat y UPOO1

enquît y, as to the facîs of wvhich it is niater'11

lic slioultl have knowledge, is clearlv irinfi

cient to postpone a registered instrumnift ;and

n Ri;hardc v. Giîaoberi1ain, 25 (;t.

SJ'R X»(; GL, C., hielcl, that i t woctl( be lol'''

n3(rtgagees to a sticoter course than lienhOlders

if mortgagees were to be taketi to have nice~
t

of a lietu ierely because they saw tlie "%O

beitig done and m iaterials for it furnished. Ai

bis decision in that case is in harnionS' "ith

Vrl/s. Pdah, 23 Gar. 390, wl,ere be held tlî'

possessioni of a piece ttf land ivas flot ottice o
an ecît-itatlile title claimied l)y the Party in pý
siofl. Sec also G(oley v. mýit/j, 40 I-''3

543.
,Fiere is evidence that the defendant Mc'

Causlanrl was told that the contracts were let,

and the wttîk on the buildings ivas goiflg 11

before he took bis mortgage, but there is ~
evidence that he had actual notice that tl
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