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as to the terni creditor under the 24 & 25 Vie.
ch. 184 ; and tbat the plaintiff coula certainly
pro've bis dlaim under the statute, ou proceedings
taken by another creditor.

The petitien vas thereupon dismissed vith
cents, as weil on the Iaw as on the merits.

The deteudant appealed to this Court te revise
and reverse the decision of the judge, aud that
it might ho declored bie estate vas net, under
the circumr-taîîces "et forth in the affidavite on
vhich the attaclimeut was granted. eubject te
compuilsory liquidation ; and that ail proceed-
ings therein might lie set aside, with ceaie te be
paid by the plitintiff, sud that ail the defendent's
property sud rigbts migbt ho re-invested in him,9
in the same manner as if the attachmetit bal net,
bt en igsuecl.

In Lister Termi last, Street appeareil fer the
appellaut :

The main question vas, whether proceedings
nder the h.isolveucy law could be taken by a

Person wbo haid a cladm against another befere
the claimù ws (lue ; whether such person vas a
creditor 'ioder the statute, sud the dlaim hie had
vas a debt.

The English Act, 7 George. I. ch. 81,' sec. 8,
euaibled crediters, wbose debte were net due, te
rank as crediters. but it probibited them frorn
beiug petitiouing creditors : Ex parte James, 1
P. lVms. 610.

The Judge iu tle Court belew reiied on sec.
12, sub-sec. 5, and sec. 3 sub-eec. 7, sud twoilate
Euglish decisions giving a meaning te the word
creditor, iu ceîning te the cenclusion wbich be did.

Ilarrison, Q. C., centra:-
The fact that the section et 7 Ueo. I. ch. 81,

prohibiteti creditorq, whoee debte vere net due,
from becornîirg petitioning creditors, shows that
btît l'or the etiactinetit they ceuld have been euch
p sti tioiiers

This sectin, toe, vas aise expressly repealeil
by te 5 Oco. Il ch. 80, sud therefore a creditor,
whose ,ieht was n<t due. couli afrer that be a
pc-titiouing ceditor, ns vas beld ini Ex parte
DoulMat. 4 l & AI. 67.

The word creditor, unier tlie Banl<ruptcy Acta,
menis a permon baving a dlaim, who can prove
for it ni dlaimn the benefit ef the Act: the cases
referred ta lu the Court beiow show this; L. R.
1 C. P. 204: L Rl 1 Exch. 91.

iu addition te tbe section et the Act et 1864,a
referred te in the Court babyw, sec. 5, euh-sec.
2, expressly mnimes "debte due, but net then
actually payatble."

A dlaimneot dlue may be debt, ail tbeugh
net due may.he attachoil u the garnishment
enactMeu2te: Jones V. Tho4Il, E. B. & E. 63.

By the Euglieb Dankruptcy Act et 1849, mec.
91, a crediter wbose debt is not due may take
initiatery preceedings: the msarne construction
sbeuld be placed on our Acte. It vas net an
unreasouable proceeding, for a debter shoulil mot
be alloweil te vaste bis esaIte te defraird hie
creditors, meîely because the day et psyrnent
bail net arrived.

S treet in rspiy
G'reddtor is usedin l the etatute te descrihe oe

vbe eau prove a debt, lu distinction te oue wbose
dlaim is not an absolute oe, but contingenit enly.

A. WiIlson, J.-Tbe question is ene et nelt-Y
vith us, and it is of great ceusequelnce it sheuld
be settled, botb as respects debters sud orediters.

If our InsolIvent Act in expressed, and in te bo
ceustrued in the sarne way as the Englisb Bank-
ruptcy Acte, the poiicy ef both being alike, the
decision appealed froim muet stand.

BeferA the paseing of the Englieli Statuts 7
Ueo. I ch. 81, none but creditors whose debte
were due at the time of the act of bankruptcy con-
mitted were entitied to prove for their debts, or
to be petitioniug creditore for tbe Commission:
Tully v. Sparces (2 Ld. Ray. 1549).

The 7 Ueo. I ch. 31, enabied creditors who hed

security in writing, to prove for their debta,
though flot due when the Benkruptcy was cern-
imitted, but it preciuded such crediters frorn being
petitioning tèreditors.

fly the 5 Ueo. IL ch. 30, sec. 22, this disability
vas removed, and under it the case of. Ex parte
Douthat (4 B. & A. 67) was decided.

The Statute of Ueo. II. was conifined to credi-
tors who had security in writing for their debta.
If the creditor, therefore, had a debt for goode
sold aud deiivered, which vas flot due, but no
agreement or note in vritiug for the ameunt
payable at a certain time, hie couid not prove in
respect of such debt : Hoakins v. Duperoy, (9
East. 498) ; Price Y. Nixon (ô Taunt. 888).

The 6 Ueo. IV. ch. 16, sec. 16, euabled every
creditor, whose debt vas flot due at the time of
the bank>uptcy committed, to prove bis debt or
petition for a commission, whether lhe had a
secnrity in writiug or not for bis debt, and the
12 & 18 Vie. ch. 106, sec. 91, is te the amre
effeet.

The question then, le, does our Insolvency
Act permit a persen, whose debt is not yet due,
te make his debtor an insolvent in respect of
that debt ?

This power can only be exercised, if expFessiy
or by plain implication it bas been conferred on
the creditor, 'for without il he can have no sucb
power.

It is quite clear that debts not due msy b.
proved against the estate by the direct language
ef the statute, sud tbisi goes far te establish the
rigbt to commence proceedinge for them ; for,
as siaid by Abbott. C. J., iu 4 B. & C. 71. in re-
lation te tbe 7 Geo. I. ch. 81, aud the & Ueo. * IL
ch. 80, aud some years before the 6 Ueo. IV.
vas passed, "No distinction cau nov be taken
between a proveabie debt aud that of the peti-
tiening creditor."

The different parts ef the Act et 1864, vhieh
BPpy to the question, are the following ' Sec. 2,
requires the ptrsoil waking a voltttry asmîgn-
ment te exhibit a etaternent te ýthe creditors
shewing, arnong other things, the arnount due to
eacb, 6, distingnimhing betweeu these amonis
vhich are actually everdue and those vhich have
not become due at the date ef snob meeting."

The fermn B in the sohedule shows the dis-
tinction mades, net s te direct liabilities, whieh
is etrange, but as te indirect liabilities, Maturing
before and afler the day fized, fer the first meet-
Ing of crediters.

The form oef Osth of the insoiveut immediately
folloving this schedule states, "-That aI tbe
above.mentioaed liabilities are beuetfly due b>
me. aud that noue eft bem, were created nr have
been Increaseil with the intention ef giviug te
the crediter thereof any advantnge eilAer ina
veling at meeting# of credit'ors or in runkin, o
My esSaie."'
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