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~=Rot an absurdity in it, but is «the perfection
of Téason.”  And a judge, under the rule of stare
f;::“‘-—how could he get on if he did not occas-
ally see from the back side of his head?
OW, in  Massachusetts, could a prosecuting
officer9
A‘n excellent and clear-headed lawyer and
UPright man, who for several years served as
Prosecuting officer in the most populous
‘Ounty in Massachusetts, has just informed the
Public through what contortions, in this state,
8“‘.311 an officer can so adapt himself to the
*judications on the present subject as to render
mself comfortable, if not absolutely happy-
¢ commences an article in the American Law
®iew * with the following formulated eclipse,
? abfsolutely total that even the stars appear:
) In thig country, at least, it is still an open
Question whether a person who honestly does
8t which appears to him to be lawful, right,
40d proper, but which, in point of fact,is in
'"f’lation of a law which punishes the act as a
Hme, can properly be convicted.” The stars
®re revealed are two, named Peter and John,
%ho demanded of the legal authorities, « Whe-
hier it be right, in the sight of God, to hearken
~3nt° you more than unto God,judge ye;’'t
°hn Rogers, who was burned at the stake,
¥ith nine small children and one at the breast; "
'“oh“ Brown, hung at Harper's Ferry, whose
Soul i marching on;” and various others
. 108¢ names are not important in this connec-
O0.  They raised the question of ethics, as to
€ comparative obligation of the law of the
evnd and the law of God. But that it is, or
Yr was, in this country, or any other, a ques-
n:: in the criminal le+ of the land, whether or
agy One who violates it, even by honestly doing
8t which appears to him to be lawful, right,
compm.per," “ can properly be convicted,” is &
Ortion, pleasant undoubtedly to him who
oncompelled to it, but startling to the looker-
W;n Well, he proceeds to picture Massachusetts
ding manfully on the side of the law!
%8¢ who disobey the criminal law in this
-Drote “can properly be convicted,” however
Per in their own eyes may be the thing
Ich they do. To sustain this proposition he
te8 or cites various cases, of the sort which I
&“hﬂdy commented on, wherein the court
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ignores the most familiar rules of statutory
interpretation; mingled with other cases relating
to pleading and evidence, wherein the universal
doctrine was followed, yet not distinguishing
them from the former, and accepting them a8
upholding the same proposition. In this way
he makes it appear that Rhode Island,in the
case which I have already stated, stands side by
side with Massachusetts. No one knows but
she will—she has not done it yet. And some-
thing like the same thing appears as to Con-
necticut and Kentucky.

The contortion nced not consist of any in-
tentional unfairness, nor do 1 discover any in
the writer T am now considering. He gives,
with entire candor, what he cstecms to be the
authorities on the other side, namely, to the
proposition which, in his language, is that, if &
man ¢ honestly docs that which appears to him
to be lawful, right, and proper, but which, in
point of fact, is in violation of a law which
punishes the act as a crime,” he cannot ¢ prop-
erly be convicted.” He admits that the courts
of some of our statcs have placed themselves
squarely on this doctrine, and that it has con-
siderable English support. *But, candid as he
is, he cannot bring himself fully to the con=
clusion that England stands on it ; and, on the
whole, he places her on the side of law and
order! For this he cites several cases, par-
ticularly some penal actions, in which the law
was permitted to prevail over the honest con-
victions of the party ; ignoring the fact that a
penal action is not a criminal proceeding, buta
civil, and that by all opinions the doctrine ?t
the criminal intent does not necessarily prevail
in civil cages as in criminal. 1 might "d.d.th.“
there are cases criminal in form, but .clnl in
their nature and purposes, in Whi‘Ch ‘belng gov-
erned by the rules of civil causcs it does not
prevail, * « In fact,” he concludes, “We doubt
whether any court could be found to assert the
doctrine of the mens rea in the face of ‘the sta-
tute distinctly dispensing with it. ) ¥t is for the
Legislature to judge whether the injury to the
public from the indulgence of any parf:wular
practice is so great as to justify 'the "“_k. of
possible injustice to an individual in providing
for its punishment. Moreover, should such a
case of injustice arise, though the courts cannot

* 1 Bishop’s Cr.- Law, 6th ed , secs. 1074—1076,
and the places there referred to.



