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signature of both or of either,and that really
J. Dery is shown by the evidence to have had
nothing to do with the transaction. Themost
effective answer to all this is that, sued jointly
on the deed, they appeared together, and
pleading together said they were justified in
making thesale. Under these circumstances
it seems idle now to make these distinctions,
and further there is no affidavit as required
by Art. 145 C. C. P. Appellants say this was
not necessary because “J.& C.Dery” could not
be the signature of either of them. It seems
to me that this distinction cannot be main-
tained. When the law says “ every denial of
a signature” it evidently means “of what
purports to be a signature,” else a defendant
might always neglect to make the affidavit,
and say “Oh!it was not a signature, for I
never signed it; it is therefore only the sem-
blance of a signature, so far as I am con-
cerned.”

The next question in importance is as to
the effect of the sale of the right to use an in-
vention. Appellants say there was no special
warranty, and the warranty of law is only
that the patent exists. No authority could
be brought forward in support of this preten-
tion, nor has any parallel case been estab-
lished. It evidently is not the sale ofa chance,
like the draw of a net, as was suggested. But
it is not necessary to discuss this question
minutely, for the deed from appellants to
respondent contains a description, which
amounts to a warranty, and which every
patent implies, that the invention is new and
useful. It would be strange, indeed, if that
which can only exist at all on the pretention
that it is new and useful, could be bought
and sold as such, and yet be neither. The
sale of patent rights, therefore, comes very
specially under Art. 1522, C. C., and I would
also draw the attention of appellants to the
terms of the 35 Vic., ¢. 32, sections 19 and 20,
which gives some additional force to what I
have said as to express warranty.

Another question allied to thatjust reforred
to is, that the patent should have been set
aside first. There might be something in
this, if the existence of the patent was the
only warranty, but that not being the case,
respondent has no interest to set aside the
patent, and therefore he was not called upon

to raise that issue. It is said that under the
proceedings taken, the patent might be de-
clared neither new nor useful as regards
respondent, and again be declared good and

-aseful as regards somebody else. That is

only to say that res judicata only binds the
parties to the suit.

Appellants do not plead, nor do they urge
in their factum, that the invention was new
and useful. On this point nothing can be said.
It appears Mr. Stone has diginterred from the
history of dressing skins and hides, an ex-
ploded system two centuries old, for the spe-
cial advantage of Her Majesty’s lieges in the
somewhat over-confiding Province of Quebec.

But it is said there is no proof of damage.
The Court will not, in a case like this, inter-
fere with the discretion of the Court below in
assessing damages, unless they appear to be
exorbitant under the circumstances, which
they are not in this case. The respondenthas
been obliged to find funds, set agoing a busi-
ness only to discover that he had purchased
a troublesome suit. These damages are ex-
emplary and they are not limited by article
1075 C. C.

As to the joint and several condemnation,
we think the use of a patent for manufactur-
ing purposes is a commercial matter.

Judgment confirmed.

COURT OF QUEEN’S BENCH.
QuEBEc, Dec. 6, 1884.

Before DorioN, C. J., MoNk, Ramsay, Cross
and Basy, JJ.

Lemisux, Appellant, and La CorRPORATION DB
St. JeaN CHRYS0sTOME, Respondent«
Superintendent of Education—Jurisdiction.

Held, unanimously, that it is not necessary
that the petition in appeal to the Superinten-
dent of Education should contain affirma-
tively the allegation that the appeal to the
Superintendent is authorized by three visi-
tors, if it appear that there was such authori-
zation.’And it will be presumed the authoriza-
tion existed when the sentence alleges it did,
unless the fact be contradicted.

The 8chool Commissioners decided that a
school-house should be built on a particular
site. The appeal was as to the site, and- the
Superintendent selected another site, and




