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or difference which might arise hetween the oontracting parties
sbould be referred te and settled by the engineer of the defendants,
without wbose certificate aiso, as to the sufficiency of the work
doue, no money was ever to be paid to the plaintiff's. The contract
also previded for its summary deterinination by the defexîdants, lun
case of negleci or delay on the part of the plaintiff's. The defend-
auto put an end te the centrant on the ground of alleged negleot,
&c., uipou a bill filed by the contrs.ctors, alleging fraud on the part
of the engineer, in unduly withholding certificates, and praying an
account of work dont, &c.

Held, per Stuart . C., confirming the opinion of Erle J., that
the case o? the plaintiff had wholly failed upenu the evidence.

Bill dismissed with costs.

V. C. S. VINTr V. PADGETT. Feb. 20, 22.
Mor %ae-PForecion4re-Redemption.

A. being seized of two estates, X. and Y., mertgages X. to B.,
and afterwards mottgages Y. to C. Re sub,«equently mortgages
bis equity of redetoption. both in X. and Y. to D. The two origi-
nal mortgages ultimately become vested in V., who files bis bill to
foreclose D.

JIeld, that D. was net entitled to redeemn X. without also redeem-
ing Y.

V. C. S. EIDELS V. JOHStsON. March 19.
Will-Omis8ion of name-Rectification-Admini8trative Debtt-ia-

bil ity of land8 apecially divided.

LC. FERRY Heunicr: v. ATrwoon. Dec. 17, 18, 22, 28. A testator having six children makes a specific devise to each o?
thtma by namne. In a subsequent part of bis wîhl bie inakes a

Mortqagee-Priority-Negligence-Pose8iofl of titi. deeda specific gift to tire of them A. and B. and gives the residue of his
-18 Eluz. cap. 5. -_ estate "lte bis said four children" nientioning only C. D. and É.

A person taking a legal mortgage irithout the title-deeds,isenet Held, that the noms of the otnitted cbild F. ought te have been
thereby postponed to a subsequent mortgagee irithout notice, but insertedl eind that F. wfas entitled te ont fourth of the rtsidut.
-wîth tht deeds, unless the first mortgagee has been guilty of frauci Whtrt a testator's persontal estate is insuificient for the payaient
or gress negligence. of dtbts, and there is ne duration as te tht payment of debt8 in

But if tht deods irere left with the mortgagor to enable bite to tht will, the real tstatt specifically dtvised as well as that coin-
rais another aura te take precedence of the niertgagt dtbt of tht prised in the residuary gift muet contribute rateably with tht per-
party se leaviDg them, hie wili bie postpontd te any subsequent sonal preperty specifieiely bequeathed in pa.yaient of such part of
mortgagee, even though bis mcrtgage may nlot have bten vithin tht debts as remain unpaid.
tht understanding between bina and tht mortgagor. ___________

An extoutor and trustes irbo bad retained monies of cestui, que
trust~ in his bands, with their consent, and wîthout being pressed V. C. W. HALLIWELL V. PHILîIPS. MarrA 18, 19.
80 te do, gave them a niortgage of bis own estate by way of .Equitable waste-Ornamental limber.
security, but it mas agreed at tht tfine that hie should retain the
title-deeds for the purpose of making another inortgage which In tht case of woode or plantations standing ripon preperty
shculd have priority ; he did net make that mortgage, but made which bas been acquirtd by varions purchases at différent ptriods,
several others of much larger emounit. tht fact of tht purchaser not baving eut down the weods is net

Semble, the firet mertgage was within 13 Eliz. cap 5. sufficient of itsef to lead te tht inference that they were left stand-
ing for ornament.

Some ant is necessary to show tht intention of tht purchaser in

V. C. S. STURGE V. MIDLAND RAILWAY COMPvANY. Jan. 23. such a case te impress an ernarnental character upon the tiniber.
Specific performa.nce--Rilweig Cornpanu-Contract te grant fret

pase- Waiver-Demarrer.
S., a corn merchant carrying on business in the immediate vici. COMMON LAW.

nity of tht defeedants' lino of railway, signed an agreemnent,
wherebj' i.nwvv4 .os4.r.iia u .l ý - Ex. jar "T e. PIUTZI.

yearly, during se long se he Shonld carry on business a u fe
establistiment, a fret pass over thoir line, hoe promised, s0 long as Statute of lUmitations-Tenancy at zi1-A4utkority of Land Agent.
the Scale o? charges of tht defendants and of a certain Canal Tht defendant's grandrather had been owner of two undivided
Company bort tht saine proportion toe ach other which they then thirds of a Meadow and held tht other third under a lease which
did. to bave bis corn carried by the defendants in preference te tht expired ini 1818. The father cf defendant, and defendant Succeed-
said Canal Comnpany. Subsequently at the requestofthe defendants td in tbtir turn; and at tht time tht action mas brought the de-
hie made a money payment, by way of nominal consideration, for fendant was omner of tht tire thirds, and occupied tht irbole, ne
the said paso, which tht Mafndants afttr tht lapse os years rent having been paid since 1818. Tht only evidence rtlied uipou
ultitnately refused te rentir. Upon bis bill for speciflo performi- for tht plaintifse, mas a letter of tht land agent irbo managed tht
ance of tht said agreement (which had neyer bison executed by or deftndant's property irritten within 20 years cf tht action hting
on hehaîf of tht said railway company). brought in which hte said, tht defendant Il ould ne deubt accept

H.ild, that tht agreemtnt was unilateral iu its nature and urner- a Iease of Ley's oe third at a fair rack rent." Heldin tjectment
tain in ifs terras, and ceuld net he specifically enforotd. A gentral for tht ont third.
demurrer for want of tquity accordingly aleed. Firet. That this was not; an acknowledgment cf title within a & 4

M. R. WHITLEY v. LowE. Jan. 14, 15, 18.
Statute of Limitation-A cknozcledgraent bypayment.

A suit for tht winding up cf partntrship accounits mas inati-
tnted hetwetn tht representatives cf deceased partuers. A
receiver was appointed in June, 1834, and by comtnon consent
paid the assets which he got in ta tht repesentatives cf one of tht
dtctsstd partners, and tht suit mas flot further prostcuted.

Tht executors who, rffeived these paymrents claimtd a further
debt front the estate e? tht other partuer4 whlch was barrtd by
Statuts unltss tht rectivtr's payments mers sufficient te take it
ont eof tht Statute. There mas an independent dlaim for a lien
whieh tht evidence mas tnet considered by tht Court te establish,
and it mas held that payrnents by tht receiver mithin 20 years did
net take the case eut cf tht Statuts.

Wm. MV eh. 7 sec. 14, as net being signed by tht person in pos-
session, but only by an agent.

Secondly. That tht baud agent bas ne anthority by virtut of bis
tinpleyment, assuch tewrite such aletter. MARTIN B. dksen fiente.

Thirdly. That the better was ne evidence cf the tenancy at tht
will of the plaintiff.

Q. B. BÂitING ET AL V. GRIEVS. April 23
Statzite o! frauds-Guarnt.-Conideraion tact expregied.

Tht defendant wrote and signtd a latter in 1845, addressed te
the mannging committet of Lloyds thus: IlI engage to hold myself
responsible for any debts which xny son May enutract in your
establ'shment connected with the saine. " Ield, that no censeleer-
atien appeared on the face cf tht document which mas therefore
void as a guarantet under sec. 4, cf tht staituts of frauda.

1858.]


