tially unchanged. Such variations might not
unreasonably he supposed to have been made
by the owners of the plaintiff’s trade-mark
themselves for reasons of their own,” Later
on he says:—« ¢ g true that deception in
fact, is not in this case proved ; but there is a
large body of trustworthy evidence tothe effect
that such deception would be liable and very
likely to Occur, at all events with the more
ignorant clasg of consumers . . . Nor am I
able to conceive any satisfactory explanation,
under all the circumstances of this case, of
the adoption by the defendants of that par-
ticular device , . . unless it was because they
had a desire and intention to approach to the
plaintiff’s trade-mark as nearly as they pos-
sibly could. - For such desire and intention
no motive can be suggested except that of
getting some p\art of the benefit of the good-
will and reputation of the plaintiff’s trade.”
So, too, Lord Blackburn says, that as regards
the defendants in this case their own conduet
was evidence as against them, that the re-
semblance was calculated to deceive,
were quite aware what the plaintiff’
mark was and the view taken of it by the
Eastern buyers, and they were sending out
yarns for the express purpose of competing
with the plaintiff’s. «] think,” he adds,
‘that the differences were so great that the
defendants hoped that no Court
that the use of the elephants (the prin-
ciple feature in the trade-mark) could mis-
lead.” Lord Watson states the law in a general
as follows :—* When a Prominent and sub-
stantial part of a long and well known trade-
mark, denoting the manufacture of a particular
firm, appears as a prominent and substantial
part of the new trade-mark of rival, it seems
reasonable to anticipate that the goods of the
latter may be mistaken for, or sold as, the
manufacture of the firm to which the older
trade-mark belong . . . The reproduction of
a prominent part of another merchant’s trade-
mark upon a new ticket does not per se es-
tablish that the latter Was prepared by 1ts
owner with a view to deceive by himself sell-

for they
s trade-

would say

CANADA LAW JOURNAL.

B U

'

(ot 2 187

,,,.A~\___'—,__.A.-———-‘”———‘—
RECENT. ENGLISH DEcisions.

//

. . oodS a]S
ing, qr by enabling others to ell, hlsmge rchant:
the manufacture of that other sonal i7"
But no man, however honest his P‘?fd use S
tentions, has gz right to adopt anade'mark
much of his rival’s established ti:no whos®
as will enable any dishonest tradei’o sell the™
hands his own goods may come, of opini®”
as the goods of hisrival . . - I al;clnew ab0
that, having regard to what they ondent?
the trade and trade-mark of the 1.estp of the
(plaintiffs), it was eminently the du ya ticke!
appellants (defendants) in ad‘)ptmgre of the
of their own to avoid every featu ossibility
older trade-mark which could by any P sold bY
create the risk of their yarns being alers, %
some interested and unscrupulous d?ore,
the respondents.” The result‘: Fheriion-
that the plaintiff obtained his "?Jun?t has 4"

Before leaving this case, which lsiderf«‘b
beared desirable to note at ConSelb"rne
length, there are some dicta of L?rd At P
and Lord Blackburn to be “Ouceiordships
227 Lord Selborne says: “ Your hether 2
are not called upon to decide wboﬂa fide
ticket, which was a rightful and ould D¢
trade-mark of the trader using ltf clar mar’
excluded by injunction from ParuCl}:ere els®
kets, though unimpeachable everyw mnight
merely because in those markets . lthe
liable to be called by a name wthh-
of another trader had already 5"‘:(1‘1“6)'5('-‘1 *
To that proposition I should not masse' ,
at present advised, be P‘epar?:i T:,Zde—mar °
At p. 228 Lord Selborne says: rs pate?
have sometimes been likened to lette of
and sometimes to copyrights, frO:?
which they differ in may respeCL(')r
think, to borrow a phrase used byCamP'
borough in Waring v. Cox, 1 c
with reference to a different brat{;om s
law, ‘“Much confusion has a;lii': "
tudinary reasoning on the Sus' ‘l s S

ré.
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STATUTE OF LIMITATIONS—R. : ]{M/}"
The purport of the next case, Pu?’:g" pass28®
P- 235, is best given in the fOII?wal mortgag®
of Lord Cairn’s judgment: -“A I€g session
of freehold land in 1856; no P°



