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tially unchanged. Such variations might nflotunreasonably be supposed to have heen madeby the owners of the plaintiff's trade-rnarkthemselves for reasons of their own." Lateron he says :-", It is true that deception infact, is flot in this case proved ; but there is alarge body of trustworthy evidence to the effectthat such deception would be liable and verylikely to occur, at all events with the moreignorant class of consumers ... Nor amn Iable to conceive any satisfactory explanation,'under ail the circumstances of this case, ofthe adoption by the defendants of that par-ticular device ... unless it was because theyhad a desire and intention to approach to theplaintiff's trade-mark as nearly as they pos-sibly could. For such desire and intention
no motive can be suggested except that ofgettlng some part of the benefit of the good-will and reputation of the plaintiff's trade."
So, too, Lord Blackburn says, that as regards
the defendants in this case their own conductwas evidence as against thern, that the re-semblance was calculated to deceive, for theywere quite aware what the plaintiff's trade-mark was and the view taken of it by theEastern buyers, and they were sending outyarns for the express purpose of cornpeting
with the plaintiff's. II think," he adds,«that the differences were s0 great that thedefendants hoped that no Court would saythat the use of the elephants (the prin-ciple feature in the trade-mark) could mis-lead. " Lord Watson states the ]aw in a generalas follows :-"l When a prorninent and sub-stantial part of a long and well known trade-mark, denoting the manufacture of a particularfirm, appears as a prominent and substantial
part of the new trade-mark of a rival, it seernsreasonable to anticipate that the goods of thelatter may be mistaken for, or sold as, themanufacture of the firrn to which the oldertrade-rnark belong . . . The reproduction ofa prorninent part of another merchant's trade-mark upon a new ticket does flot per se es-tablish that the latter was prepared by itsowner with a view to deceive by hirnseîf sell-
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ing, qr by enabling others to sel], his god
the manufacture of that other nercha t'
But no man, however honest is perSonal In'
tentions, has a right to adopt and Use go
ruch of his rival's established tradlelllark

as will enable any dishonest trader' ito ,'hose
hands his own goods rnay corne, se 1 then
as the goods of his rival . -'I arit OfOPino
that, having regard to what they klew about

the trade and trade-rark of the resPo f the
(plaintiffs, it was ernnently the dutYao tcet
appellants (defendants) in adoptiflg a theof their Own to avoid every fature Ofth
older trade-mark which could by ary P 0siilt
create the risk of their yarns being s 0d bY
sOme interested and unscrupulous dealers, as
the respondents.II The result, therefOire,
that the plaintiff obtained his injufctiof.

Before leaving this case, which idrabl
peared desirable to note at conSiebl
length, there are some dicta of Lord SIbornIe
and Lord Blackburn to be noticed. Aýt P.
227 Lord Selborne says: ",Your _LordshiPs
are fot called upon to decide whetler a
ticket, which was a rightfl and boda
trade-rnark of the trader usiflg it, could b
ecluded by injunction frorn particular tn
kets, though unirpeachable everywhere elsep
merely because in those markets it ,tlight bc
hiable to be called by a nare which the flr
of another trader had already acquired there.
To that Proposition I should not nyselfe -a
at present advised, be prepared tO assent
At p. 228 Lord Selborne says: Il Traderar
have soretires been likened to letters patent
and sornetires to copyrights, fr0"' bot"dOf

which they differ in rnay respects.An

borough in ïlaring v. Cox, 1 Can*' 3699
with refrence to a différent branch o h
law, "'Much confusion has arisen froIn i'ii
tudinary reasoning on the'subject-"'
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The purport of the next case, pugh V.

P- 235, is best given in the fllowing pass--,i
Of Lord Cairn's judgmnent: "A legal tn 0.tgage-
of freehold land in 1856; no~ POsessiOfl bY


