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Tue CorroratroN or TEE CoUNTY OF LENCOLN

¥. Tug CoRPORATION oF THE TowN o NIAGARA.

By-Law— Equalization ?{ Rates—C. 8. U. . ch. 54, secs. 28
, 70, 78.

Declaration on a county by-law to levy money for the
goneral purposes of tho year, alleging now-payment by the
defondants of the proportion to be raised by them. Plea,
that in capitalizing the real property mot actually rentod
bat held #nd occupied by the owmers in the towns of N.
(the dvfendauts) and C. and the village of D., and in
capitalisiog the ratable personal property there for the
Yyear, the plaintiffs capitalized at ten instead of six per
cent., as directed by law. and apportioned therson among
the several municipalities. whereby $1.000,000 was omitted
€rom the capitalization, and the aggregate value of the
ratable pro erty in N., and the amount directed to be
TRiscd there, was erroneisusly and illegally made up.

Held, ou demurrer a good defe e, for such capitalizats
Was contrary to the statute. and though it lesssued the
defondants’ assersment they were not precluded from ob-
Jeeting for the plaiatiffs could ouly create & debt by com-
plying with the act, Held, also, that it was unnecessary
o quash the by-law, for the court in their discretion might
decline to do that, though they could not denv the defon-
dante’ right to comtest their liability om any legal ground

[@ B, T. T, 30 Vic. 1866.)

The declaration contained two counts. The
first set out a by-law passed by the plaintiffs on
the 27th of May, 1863, which reoited, among
Other things, that it was necessary to raise
$8,865, for general purposes for the current year,
and enacted, that such sum should be levied and
collected upon all the ratable property in the
county, and should be apportioned among the
Several municipalities therein, according to a
Schedule set forth, in which the proportion to be
Paid by the town of Niagara was $588 ; that
the plaintiffs by the said by-law required the
defendants to raise, levy, and pay over to the
Plaintiffs, within the year 1863, such sum of
$588.  Averment of notice to the defendants,
nd that the clerk of the peace did before the 1st
of August, 1863, certify to the clerk of the defen-

Alts the total amount directed to be levied in
the town of Niagara for that year for county pur-
Poses,  Breuch, non-payment of that sum.

The second count set forth s similar by-law
Passed in 1864, reciting the necesgity of raising

11,291, and stating the proportion to be paid by
the town of Niagara at $479 for that year for
ounty purposes; and after similar averments,
®oncluded with a similar breach
. Plea —To the first count —that before the pas-
oIng of the said by-law in the first count men-
Uoned, the said plaintiffs, in capitalizing for the
Purpose of gesessment for the year 1863 the real
Property ns¢ actually rented but held nod occu-
8“"1 by the owners thereof in the towns of St.
P"ﬂmrines and Niagara, and in the village of

°ft Dalhousie, municipalities of the said
Bty of Lincoln, and also in capitaliziog the
i:l'lble personal property for the said year 1863,
s the said towns and village, capitalized the
=€ &t ten per cent instead of at six per cent, as

ected by law, and that in making the said ap-
Portionment in the said by-law among the town-
o P3 of the said county and the said towns and
lllage, the said plaintiffs made such apportion-
0t upon the said capitalization of ten per cent
®rein mentioned, whereby the large sum of

money of one million dollars was omitted from
the amount of the said capitalization, and the
aggregate value of the ratable property of the
88id town of Niagara was thereby wrongly and
illegally made up by the said plaintiffs, and the
smount by the said by-law directed to be raised
and levied as the ratable property of the said
town of Niagara was also erroneously and ille-
gslly made up in the said apportionment, and
was another aud different amount than the
amount should and would bave been if the plain-
tiffs had capitalized the said real and personal
property in the said towns and village at six per
cent, directed and authorized by law—whereby
the defendants say that they have incurred no
liability to the plaintiffs under the said by-lnw
a8 in said first count alleged. :

Similar plea, mutatis mutandis, to the second
oount,

Demurrer, on the grounds—1. That the facts
stated in the said pleas would not, if true, ren-
der the said by-laws invalid or illegal.

2. That the mode adopted by the plaintiffs in
capitalizing the ratable property of the said
towns and apportioning the same, the amount to
be levied and raised by the defendants would be
much less than if the said real and personal pro
perty had been capitalized at six per cent., and
it does not lie with the defendants to make the
objection.

3. That the defendants ghould have moved to
quash the said by-law, and cannot take the objec-
tions by way of ples.

4. That if the defendants were damaged by the
said mode of capitalizing. it should have been
shewn and pleaded by way of equitable pler.

W. Eccles and Robert A. Harrison, for the
demurrer, cited Fisher v The Municipal Council
of Vaughan, 10 U C Q B. 492; Gibson and the
Corporation of Huron and Bruce, 20 U. C. Q B.
120; Secord and the Corporation of Lincoln, 24
U.C Q.B. 142; Consol Stat U C. ch. 54, secs.
10, 19, 28, 29, 82, 70, 71, 78, 75, 76, 77.

J. H. Cameron, Q. C., contra.

Drargr, C. J., delivered the judgment of the
court.

The defence set up to the declaration is in
effect that the amount claimed by the plaintiffs
by each of these by lawa has not been legally
arrived at according to the directions of the As-
sessment Act, by which both parties are hounq :
that as to real property not actually rented, but
held and occapied by the owners, ag well as to
personal property generally, it was ‘““capitalized”
&t ten per cent instead of six, upon its annual
value, whereby & sum sf $1,000.000 has been
omitted from the proper aggregate valuation of
all the property in the county liable to be rated
and nssessed: that the aggregate value of the
ratable property in the town of Niagara was ille-
gally made, and the sum of money directed by
the by-law to be raised was illegally arrived at
(. e, not according to the statute) and was
different from what it wou!d have been if the
plaivtiffs had capitalized the resl snd persor.al
property in the towns and incorporated villages
in the county at six per cent And on thisground
the defendants 8ay they have not become indebted
to the plaintiffs, for a debt of the natare claimed
could only be created in the manner and form
prescribed by the Assessment Act.




