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UPPER CANADA REPORTS.

QUEEN'8 BENCIT.

<ReporeAi bj C. RBXoilqOq, Esq., Q C., Reporter to nCouart.)

Tas CORPORATION OF TEE COUxTY or LiNCOLN
v. TEE CORPORATION OF TEE TowvN or NiAeARA,.
flY-Laaojaaelim.cïo R)tu-02 &8 .12 cha. 64, se=s. 28t

i>eclaratlon ou s couuty by.law ta lovy money fer thegeneral purpooes of th., year. alUoglug aiou.payament by the,defondantei of tho proportion to bo rahaed. hy tbena. Plea,tàait lu capltadlzlog the rosi prnperty eot actually routedbut heid and ocnupled by the ownors l. the towna of N
(the d.,fisdatits) and C. sud the village ef D., and luaapttalslog the retable peroonal property there for theyear, the plaintiffs capltalzed at ton Instendc of six petcent., as dirocted by law. and apportloued thereon aanongthe o,-verai municlpalitiou wheoby $.oOo,000wu omltSd(rom the capitauizaton, and the aggregate value of thearatAbie pro erty in N., snd th,. amoant dlreeted ta horat"r tkere, ws erroneuëdoy amd Iligally made up.

&Ld. on denaurrer a goed dotience, for sucb capitaltoationwua contrary ta the otatute. and though it lessened thodefendants' a.sessment. thoy were not preciud,.d frôa oh-jectlng for the plaiatiffs couid only croate a debt by coin-plying with the act, Reid, &leso, that It wua unnecesaryIo qnadh the by-iaw, for the court lu their discroaloai mlghtdecline te do that, tloouagh they coul/a nlt deuv the defeii-douta' right to coateot their tlsbllity os suy legal grounat
[Q. B., T. T., 30> Vic. 1866.]

The declaration contained tva coutts. The
firet set out a by-lav passeal by the plaintifsé on
the 27th of May, 1863, vhich reciteal, aanong
other thinge, that it vas necussary ta raise
$8,865, for general purposes for the current year,
anal enacteal, that sucb asura shouid be levied andl
colleuteal upon ail the ratabie property in the
tounty, anal should bu apportioned smong the
several municipalities therein, according ta a
scliedule set forth, in vlaich. tbe proportion ta be
Paiid by the tovu of Niagara vas $688 ; thatthe plaintiffs by the sailu by-iaw requtjred the
def'undatns ta raise, levy, andl pay over to the
Plaintiffs, vithin the year 1863, such suni of
t588. Averment of notice ta the dufendate,
atnd that the clerk of the peace did before the lot
Of August, 1863, certify ta the clerk of the defen-
datats the total amount directud ta be ievied in
the town of Niagara for that year for coaanty pur-
POses. Bremch, non-psyment of that sain.

The seconad count set forth a sifilar by-lav
Pa8seal ira 1864, reciting the necessity of rsising
Il 1,291, anal statiug the proportion ta ha paid bythe town of Niagara ait $479 for that year for
cOtIOty purposus; and after similar averments,
<loncîtadua with a similar breach

Plea -Ta the first count -that before the pas-g'1 or the sial by-lav in the first count Men-
tioneal the ssid plaintiffs, in caipitaiizing for the
PurPOse of assesment for the year 1863 the ruai
PIOpert'y n jt etualîy renteal but helal anal accu-
pied by the owners theruaf iu the towns ot St.
eRthairines anal Niagara, anal in the village ofPort Dalhousie, mianicipalities of tbe said
Ouny of Lincoln, and aiea ina capitalizing the

fMIabie pursonai property for the aaid yeair 1863,lui the salal towras snd village, capitalizeal thesainie ait ten per cent instead of ait six pur cent, as
d"ircteal by loy, andl that ira making the maiia ap-
l>ortîOnment ira the said by-law among the tovn-
8hip of the sajal county snd the saial towns analvillage, the salal plaintiffs made such apportion-
lne4t Upon the moud caitaliuiation of ten per cent
k*rein mnrtianual, vhureby the large sala of

moueY of one million dollars vas onaitted from
the aimaunt Of the said capitalization, andl the
aggregate value of the ratable property of the
@&id town of Niagara vas thereby wrongly andl
iliegaily madle up by the said plaintifsi, andl the
&Mount by the said by-iav directeal to be raisoal
andl levied as the ratable property of the said
tovn of Niagaira wa!i aiso erroneousiy and ille-
gaily made up in the sajal apportionment, and
was ainother aud different aniount than the
amoant sbouid andl would bave been if the plain-
tiffia had capitalizeal the said real andl personal
property in the sajal townm and village st a'ix per
cent, directed and authorized by iaw-whereby
the defendants say that they have incurred na
liability to the plaintiffs under the said by-latw
as in sial first count alleged.

Simular pies, mutati8 mutandia, ta the second
colât.

Demurrer, on the grounds-1. That the facts
staited in the said pleas would flot, if true, reai-
der the said by-lavs invalial or illegai.

2. That the mode adopteal by the plaintiffs in
cspitalizing the ratabie property of the oaaid
tavue anal apportioning the same, the amount to
be levied and raiseal by the defendants vould he
ach les8 than if the ruai su ad personal pro

perty had been capatalizeal at six per cent., and
it does flot lie witlt the defendants ta make the
objection.

3. That the defendants should bave moveal to
qtiash the said by-law, and cannot take the objec-
tions by vay of pies.

4. That if the defendants were damaged by tbe
said mode of capitslicing. it shoulal have been
ohewn andl pieaded by way of equitable plea.

W. Eccles andl Robert A. Harrigon, for the
demurrer, citeal Filher v Thé Municipal Council
of Vaughaan, 10 U C. Q B. 492; Cibson îand the
Corporation of Huron and Bruce, 20 U. C. Q. B.
120; Secord and the Corporation of Lincoln, 24
U.C Q.B. 142; Consnl Stat U C. ch. 54, secs.
10, 19. 28, 29, 32, 70, 71, 73, 75, 76, 77.

J. Mf. Camerun, Q. C., contra.

DRAPE;, C. J., delivereal the jndgment of the
court.

The defence set up ta' the declaration ie in
effeet that the amount claimed by the plaintiffs
by each of these by lys8 bas flot beun iugally
arrived ait according ta the directions of the As-
oessment Act, by wbich both parties are houndl:
that as ta real propertv not aictUaiiy rented, butbelal and occupaed by the owners, as weil as to
personai property generally, it vas "ecapitalizeal"
ait ten per cent instead tif six, upon its ainnuai
value, wbereby a auna 'f -1l,001.000) has been
omlitted from the proper aggregate valuation ofail the property an the county liable to be rated
and iiesessed : tbat tbe aggrugate vaine of the
ratable property in the town of Niagara vras ille-gaiiy made, and the isuni of money directed by
the by-iaw ta be raised vas iilegaliy srrived at
(i. d., flot according ta tiie statut.) snd vras
different froni what jt would have been if the
piaintifsé had capitalizoal the ruai andl persu a
property in the tovns andl incorporateal villages
lin the COUaaty at ai, per cent And on this grounal
the defendants say ttaey have flot become indebteal
ta the plaintifsâ, for a debt of the nature claimeal
conlal only be crenteal ina the manner and foraa
prescribed by lie Assessmecat Act.
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