
ASSIGNMENT. 4039

“charge or lien.” it was not a "ncur- 
ity" of which not ice must needs have 
been given.

Alan, admitting for the aake of argu­
ment. that the debt secured by the as­
signment of the legacy, wa* released by 
the general assignment, yet afterward# 
K.lt.M. had allowed a judgment for #(MH» 
to |iaa* against him. and there was noth­
ing to prevent Ilia making payment in 
satisfaction thereof. And having made 
in effect a complete and irrevocable pay­
ment with the legacy due him. there 
were no longer credit# of K.lt.M. in the 
hands of J.C.M., or a right of recovery 
in respect of the legacy in K.lt.M., on 
which plaintiff must needs depend for his

Banks v. Mackintosh. 27/4M»

l>. Employing assignor to manage — 
Unauthorized payment—May be recov­
ered by assignee. | W„ who had been 
carrying on the business of brick-mak 
ing. made a general assignment for the 
benefit of creditors, to the plaintiff, who 
thereupon employed W. as his agent, to 
carry on the business during the admin­
istration of his trust. Of the deed of as­
signment. the defendant, who was a cred­
itor, had the usual notice, and re­
sponded in such a way as to affect him 
with knowledge of its terms. Without 
authorization from the plaintiff as as­
signee. W. paid the defendant at several 
times, sums of money out of the assets 
of the insolvent estate, on account of an 
indebtedness contracted before the date 
of the assignment. In an action by the 
plaintiff as assignee : Held, that these 
sums might be recovered back.

Dickie v. Sort Imp. 24/121.

10. Employing assignor—With power 
of attorney—Binding assignee |—A., do­
ing business as '*•?. A. & Son.” made a 
general assignment to defendant II.. who 
was his brother-in-law. for the benefit 
of his creditors. The assignment con­
tained a clause authorizing H. to employ 
A., or some other person, to execute the 
trusts of the assignment, and in carry­
ing on the business if thought expedi­
ent. On the day following. II.. as trustee, 
executed a power of attorney to A., au­

thorizing him "to collect money, prose­
cute suits, draw, make and indorse bills, 
cheque#, notes, etc.,” in the name of the 
trustee, and generally to do all act# in 
relation to the estate, a# fully as the 
trustee might do himself.

t'nder this power of attorney, A. went 
into possession, continued the business, 
lamglit and sold good*, made notes, etc., 
for upwards of five years. For goods 
purchased from plaintiff he gave a note 
signed “J. A. & Son." ami "II., per «I.A., 
A tty.”

Plaint iff now sought to recover against 
both A. and II.

Held, Graham, K.J., dissenting, that 
ImUIi were liable. Per Meagher. ,1., the 
question is not so much the construction 
of the deed, a# the relationship lietween 
the parties, intended, under all the cir­
cumstances. and H. having full control 
over A., and having permitted him to 
continue the business, etc., was liound to 
have knowledge of his acts, and could not 
now repudiate them.

But in the Supreme Court of Canada :
Held, reversing the decision above, 

(iwynne, d., dissenting, that the evidence 
clearly showed that the credit as to the 
good# sold was given to A., not to II., that 
A. had not carried on the business after 
the assignment at the instance, or as the 
agent of II., nor for hi# benefit; that 
A. was not authorized to sign 11.'s name 
as he did; and that H. wa# not liable 
either a# a person to whom the credit 
was given nor as an undisclosed princi­
pal. Also, though II. were guilty of a 
breach of trust in allowing A. full con­
trol as he did, that would not render him 
liable in this action.

Anderson v. Allen, 25/22.
11 eel11er v. Forsyth. 22 8.C.C. 488.

11. Payment to preferred creditor— 
Void assignment — Execution.]—Where 
an assignment ha# been held void under 
the Statute of F.lizaheth, and the result 
of such a decision is that a creditor who 
had subsequently obtained judgment 
against the assignor, and, notwithstand­
ing the assignment, sold all the debtor’s 
personal property so transferred, be­
comes entitled to all the personal pro­
perty of the assignor levied upon by


