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(The Court and the Judge Advocate are of the opinion that
is is unnecessary to comply with Rr B3 (B)),

(Bee D 5, Page 3 of CF A96).

ADDEESS TO THE COURT BY THE PROSECUTION

8ir, the Prosecution has adduced evidence through twe
Witnesses that proves that the accused was guidty of Disgraceful C
Conduoct of an Indecent Kind and the fact that the acoused was man-
ipulating the penis of Pte DOUCET proves beyond a doubt that the
act was not accidental. The defence has pointed out certain irr-
egularities in the Summary of Evidence, such as hearsay evidence,
eto, whioh would show that the officer téking the Summary of
Evidence was quite inexperienced. Also it is quite evident that
the Officer taking the Summary of Bvidence dig not fully instruot
the witnesses as to their duty and as to what was required of them,
consequently ocertain facts regarding the case were not brought
out in the Summary of Evidence, In view of the Evidence adduced
in this court, only a conviction can fol low,

3 TO THE COURT BY THE DEFENCE

Sir, as 1 thought, the case i8 now thrown « n the question of the

manipulation of the penis. That appears to be a guud point of
the case so let us go baok. The prosecution attributes the fail-
ure to mention the illuminating issue of manipulation of the penis

of one DOUCET, the Absence of any mention of that ip the Summary
of Evidence, to the ignorance of the Officer taking the Summsry
not a'very sporting decision to make. However, from the stand-
point of the defence the mcoused is entitled to rely upon the
record which is against him. Normally the Summary of Evidence
insofar as the prosecution is concerned, unless the accused enters
a plea of guilty, and in this case the accused does not plead
ilty, and the only way in which the Summary of Evidence comes

efore this court is by virtue of the matter in whioch concerned
portions o of the Summary of Evidenos were read to the witn-
esses may enter the record and be considered by the Court tec form
part of the Evidence before this Court. It is true in making my
first objection about hearsay evidence, I explained to the ourt
that T had fougd the Summary of Evidence to contain many statements
which should not have been admitted agcording to laws of Eyidence
but having had previous experience of exactly the same sort of
thing and it having been ruled that any admissable evidenoce should
not be struck from the Summary of Evidence by higher authority,

I can only in this case object to hearsay evidence as it appeared
to be about to be brought out. There is same evidence of indes-
cretion on the part of Sgt JOHNSON on the might in question when
witnesses for the prosecution stated that he appeared to be pretty
drunk. I am quite content that the court should attach its owm
interpretation to that discussion, It is particularily obvicus
that s person, whether drunk or sober sleeping with snother sgl.
dier might have his hand in the proximity of the other soldiers
privates without suggestion arising in anyones mind of anthing
indecent or incrpid. As one read the Summary of Evidence one
gathered that both witnesses swore to the fact that JOMNSORSs
band was in & passive positionm on or near the penis of Fte DOUCET
such being consistent with the lack of eny quilty intent to per-
form an indecent act and also consistent with Sgt JOHNSON ba
reached such a point of intoxication thet he was incapable of
forming ap intent to commit & orime. How importent evidence
mmmumﬁlﬂmn‘tm, ogether with
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