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event, it was evidence ouIy. Ead the Plaitiffs accepteracheque, as the result shewed they should have, the matter wchave been settled; but, having rejected it, they could not mitan that the defendants were in a worse legal position in jthan they would have been without it.
The statement of defence shewed that the defendanta thoijthey were Hable for $781.08. If the pIaintiffs had accepted tsum, the action woulid have ended; but, as they'did not, the defeants were not bound by their estirnate.
ThIe defendants paid $781.08 into Court, but that wasiprejudicial to themn, flot being accepted in full: Rule 308; Baiv. Toronto and Niagara Power Co. (1905), 11 O.L.R. 48.The plaintiffs had recovered less than the amount paid iiCourt: they should pay the costs of the action subsequent to 1payment in. They were offered, before action, ;more than tlwere entitled to: they should have no costs of the action up to 1tuneo f payrient in.
The plaintiffs failed on both the appeal and the cross-appEthe defendants sueceeded in both;- and the plaintiffs should pthe defendants' eoets of both.
The judgment shouild be that the defendants. receive outCourt the surn of $72.07, also the amount lof their costs frorn aafter the payment into Court, including the costs of the app<and cross-appeal. If the arnount in Court is flot sufficientpay the 872.07 and the cots, the plaintifis shoutd pay the balan(if thora should bc auy balance i Court after payment of t$72.07 and the costs, the plaintiffs aIhoi.d receive it.,Roference to Powell v. Vickers Sons & Maximi Lùnited, [1934 ILB. 71; Best v. Osborne (1896), 12 Times L.R. 419.

LA&Tcluropa and MIDDLETON, JJ., agreed with RiDD ELL, J.

MEREDITI-, C.J.C.P., agreed in the resuît, with.some hesittion, for reasons briefly stated i writing.

Jsdqment I'elqo varied in defendýants' favour.


