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It is conceded, althoughi Mr. Osler says the rule works
injustice, that it is an implied. teri of a contract sucli as
this, that the debtor is to seck his creditor; but it is saîd
tiiot the aut1îorities shew tliat the implication of suchi a
terni inay bc displaced by the course of dealing between
the contracting parties.

1 an unahie to agree withi the contention of Mr. Osier
as to the force which hoe would attach to the v~arions ternis
of the agreement, whjceh hie says indicate that the locus
of the contract M-as fixed in the province of Alberta. And
I do not think thiat this course of dealing displaces the
implication which 1 have rnentioned.

The flrst proposai w-as that the delivery of the machin-
erv w-as to be f.o.b., London. That was objected to by the
appollant, and the delivery was arrangced to bc f.o.b., Ed-
mouton: that I think onlv indicates that the appellant
was unwilling to take the risk of any loss happening to the
machinery, w-hidi was being manuifactured for hîm in Lon-
don, in the course of its transportation to ini at Edmon-
ton.

ln order to show that the course of dealing ivas incon-
sistent with its having becît intended that the payrnents
should bo mnade at London, reliance was placed on the
fact that a draft for $1,000, on aecount of tfie pur-
chase price, was drawn by the respondent at London, on
the appellant, and accepted payable at Edmonton: and the
fact that another payment was mnade by chocque of the ap-
poilant drawn on bis hankers iii Alberta and sent bv Iiimi
by mail to the rospondonts at London.

It is probably îîot open to question that the respondents
could not have sued on the draft in an Ontario Court, but
as far as the cheque is concerned the course of doalîng
makes against the contention of Mr. Osier. The choque
,was sent by tie appellant bv mail to, the respondents at
London, and was received by thtu, there. WVc cannopt shut
Our eyes as to what the ordinarv course of business in sucli
cases is. Tho choque w-as accepted bv the respondents and
was thon forwardod to the Bank upon whichi it was draw-n,
for payment.

Thero cari bo no dloubt tiiot if the respondents hiad
delayed the presentation of the choque, and the Batik lîad
failed, the Ioss would have been theirs.
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