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EWART RIDDLES HIS ARMOUR.
MR. ARMOUR’S DIALECTICS.
From the Toronto Week.

The reason which Mr. Armour gives
for reviewing the Manitoba School case
is “that it bas been so often misunder-
stood ; ” & reason which reminds one (as
he notices Mr. Armour’s repeated mis-
takes) of the inflated rustic’s contempt-
uous criticism of some neighbours * who
eats their peas with their fingers, 1nstead
of their knives.”” Throughout the whule
controversy there has been but one man
that bas made as many mistakes as Mr.
Armour, and tLat man was aware of his
errors whereas Mr. Armour has not got
that far.

Not only upon the simplest questions
of fact, not only upon the merest quotat-
ions of documents, does Mr. Armour err
with almost absolute perfection; but his
conclusions of law lead to such palpable
absurdities that any layman can see
that he not only is, but must be wrong.

1. Here is one of his legal propositions
{the seventh of his conclusions): **If
the Parliament of Canada passes an Act,
in default of the action of the Manitoba
Legislature, it must also execute, or carry
out, the exact terms of the ovder, or the
Act would be void, as its jurisdiction ex-
ists for that purpose only.” No statute
s8ays this. Whaut the statute does say is
that if Manitoba does not pass an Act
“then, and in every such case,and azfar
only as the circumstances of each case may
require, the Parliament of Canada wmay
make remediai laws, etc.” Mr, Armour
would have it that Parliament may make
remedial laws, but shall discuss the cir-
cumstances only for the purpos2 of as-
certaining whether an Act in “the exact
terms of the order ” ought to be passed
Parliament may come to the
conclusion that some small modification

© of “the exact terms ” 18 advisable, but it

is powerless to alter a line of it Itis
shut up to Yes or No; and, by saying
Yes, to do injustice to oneside; or, by
saying No, to do injustice to the other.
The great Parliament of Canada is com-
pelled to do wrong. [i is powerless to
escape. If iv act it must go to excess;
and if it do not act it fuils to do equity.
It must act constitutionally ; and if it
does so it- does wrong, and cannot do
otherwise. If Mr. Armour wants “ a cu-
riosity in coanstitution-building ” he need
not go to any raiional conception of the
Manitoba Act, or oiher where, I think,
than to bis own handiwork.

2. Take another exampie of his legal
propositions (the eightis of his conclus-
iong) : * If the Parliament of Canada
Ppasses such an Act, its jurisdiction is ex-
bausted, and the primary fundamental
Jjurisdiction of the Provincial Legislature
over education remains unimpaired.” By
this he means that *immediately after

the Dominion Act has been passed,” if

“the Provincial Legislature........... again
deem it advisable to abolish separate
8chools, it seems clearly to have the
power to do 8o.”” Which is to say that
an appeal is given from the Local Legis-
lature; and if the appeal be allowed the
Yocal Legislature may snap its fingers at
the award, and itself reverse the deci-
sion—that there may be an appeal to the
Governor-General-in-Council ; protracted
argument and difficulties of all sorts
there; a remedial order which sets all
Canada debating, and most of the parsons
fulminating; adjournments of the Local
Legislature for consideration ; elaborate
debate afterwards ; a resolution of refus.
al; dissensions (possibly) in the Domin-
ion Cabinet over the nextstep; debate
in Parliament, with religious rathertban
party divisions; an Act passed; public
meeiings with Mr. Armour in the frong
vigorously denouncing; excitement in-
tense; the foundations of Confederation
8haken ; ang all with what result? Ve-
ritably with none, for the Local Legislat-
ure meets the next day,and Separate
8chools vanish again ! This is indeed
“a curiosity in constitution-building ”
that surpasses anything hitherto imag-

. ined, or,in my opinion, hereafter imag-

inable. Butthe bye, if Manitobs “ seems
clearly to have” this self-resurrective
power, why all these columns denounc-
ing Federal interferenc ? Federal inter-
fernce is a myth, and not worthy a pass-
ing notice (save as a curiosity in constit-
ution-building) if Manitoba, after all, be
Supreme !

3. Mr. Armour is quite wrong, too, when
he says that after the remedial order

“the Provincial Legislaturee retains its
jurisdiction, but acts under the superior
order of the Governor-General-in-Counc-
il.” The Governor-General has no
power to “ order” the Local Legislature
to do anything; so that it is impossible
to say that the Legislature acts under
his order.

4, It is quite inaccurate, also, to speak
of the power of disallowance as being
“incident to a superior executive body.
having a supervigory power over aun in-
ferior legislative body.” The Dominion
Government has mno ‘ supervisory
power;” and disallowance is not “ incid-
ent ”’ to anything, or to any body ; but is
the only power which the Dominion Govy-
ernment has in respect to local legisiat-
ion (except in the matter of education),

If these be samples of Mr. Armours
law, in which region Mr. Armour is
rightly believed to be an expert (when
Roman Catholicism is not involved),
what may be expected from his facts
which so easily take the colour of their
narrator ? Let us see.

5. He says that the Manitoba act of
1871 ““ established a system of education
which permitted the establishment of
Separate Schools for Roman Catholics.”
There is the colour of the narrator. 'I'be
Act of 1871 itselt establisned, and did
not merely permit the establishment of
Separate Schools. Were the fact as Mr.
Armour puts it our case would be most
materially weakenad. And yet Mr, Ar-
mour did not intend anything by this
alteration of the statutes, for he makes
no point out of it. It is merely his anti-
popery bias.

6. Mr. Armour says : “ It was assert-
ed.eeenrenen that many, if not most, of the
Roman Catholics were dissatisfied with
the Roman Catholic Schools and preferr-
ed the Protestant school system.” Again,
“ No steps seem to have been taken to
ascertain whether the Roman Catholic
minority were really in favour of the re-
trogressive step........... It seems to have
been assumed that the petition of a few
Roman Catholics, and the allegations of
their clergy were pufficient proof of (his
serious question of fact.” If Mr. Armour
bad been looking for the contrary of
these statements lLie could not have
missed the fact that “the petitions of a
few Roman Cathclics” was signed - by
4,267 Roman Catholics in Manitobu, out
of a total population of 15,000 to 20,000,
counting men, women, and children! A
returned African hunter, decrying mis-
sion work, once asserted that there were
no real converts on the whole continent;
that Le had never met a single one. To
which a returned missionary said that
there were no elephants or lions there
either. What you find depends some-
what upon what you are looking for,
does it not? By the bye, were there
more than 4.267 members of the Equal
Rights Association which was going to
last for aye (but did not), or were there
just “ a few Protestants, and the allegat-
1018 of their apostles 7 ?

7. Mr. Armour says: “ Ag an in-
stance of what was the standard of teach-
ing which must bave prevailed in them
[Roman Catholic Schools] I take the lib-
erty of quoting in full a paper set by a
priest and a barrister for the examinat-
ion of teachers for a first-class certificate.”
He quotes it and adds: “ When these
were the limits of knowledge required to
qualify a teacber of the first-class, it is &
wonder, etc.” Mr. Armour was not look-
ing for converts, or he would have as-
certained that these were not *the lim-
its of knowledge required, etc.,”’ but that
he was only quoting one out of several
papers set at the examination. He
should be more carefui.

In order that the public may be satis-
fied upon the question of examination of
teachers under the old system, I make
Mr. Armour a proposal. I have placea
in the hands of the Editor of The Week
an envelope in which there are two sets
of examination papers, for first-class cert-
ificates, one of which wasg given to Roman
Catbolic, and one to Protestant applic-
ants. Mr. Armour may open the enve-
lope if bhe will agree that, after reading
the papers, he will give his opinions on
two points : (1) Which is the harderset
of papers? and (2) Were they, or was
either of them, sufficient for an examin-
ation for first-clase certificate ? Inorder
to remove the operation of Mr, Armour’s
bias, I have eliminated such questions
a8 would enable him to detect she au-
thorship of the papers. There are plen-
ty left whereby to estimate merit.

8, Mr. Armour says: “ And it is a
most remarkable thing that affidavits of
facts thougbt by counsel - for the minor-
ity to be necessary for the information of
the Ministers, were immediately with-
drawn when counsel for Manitoba pro-
posed to put in affidavits in answer.”
Such was not the reason for the with-
drawal. It was because Mr. McCarthy
said that he would require an adjourn-
reent of the argument in order to obtain
the affidavits. It was to obviate delay,
and not for fear of reply, that 1 withdrew
the aflidavits. My language was: “ Allow
me to 8ay that that would throw the
matter over 50 late, that it would be im-
possible that anything could be done
this year; and rather than the! should
happen 1 would withdraw the affidavits and
rest the case upon the other material.” To
which Mr. McCarthy added : “ I cannot
object to that course.,” But Mr. Armour
thinks it “ a most reraarkable thing !

9. Mr. Armour says that “ matters of
fact were completely ignored "—he means
by the Government. Such is notthe
fact. Let Mr. Armour mention a fact
that was ignored.

10, Mr. Armour says that * matters of
assumed and alleged fact were made the
basis of the argument and decision.” A8
to the bad facts in the argument I point-
ed them out at the time, and do notdeny
their existence. I do deny tbat they
were made the bagis of the decision, for
I corrected them.

Mr. Armour gets himself into such a
maze of bad facts and bad law about the
capacity in Wwhich the Dominion Gov-
ernment acted—w hether judicial, politic-
al, or constitutional—that I almost de-
spair of extricating him. But I must try.
As wellas I can straighten out his re-
marks they amount to this (the figures
refer to the columns of The Week, Mr.
Arwour’s article being taken by itself) :—
(a) Lhat * judicial functions do not be-
long to the Cabinet, and never have been

.exercised by it under the British Con-

stitutional »System, since the Court of
Star Chamber passed out of existence ”
{10); (b) That *the Judicial Committee
expressly declared that the appeal wasa
political and in no sense a judicia) one ”
10); tc) Lhat “the Privy Council were
particular to say that they left the Gov-
ernor-General-in-Council and Parliament
free to act as they shougnt best” (11);
(d) That *‘the report to His Kxcellency
which accompanied the remedial order
claimed ‘ that it is & judicial utterance’”
(13); {e) and *that they were acting ju-
dicially and witholt responsibility ” (10);
(f) Tbat *“ upon the presentation of the
petition the late Fremier, when the
Council assembled, announced that the
Ministers sat in a judicial capacity to dis-
charge judicial functions, and deprecated
public discussion of their action on the
ground tbat the question had ceased
to be a political, and bad become & ju-
dicial ane ” (6) ; (g) That *the Ministers
asserted again thal in bearing the appeal
they were acting judicially, and not in
their political capacity ” (8); {b) and
further *‘that the question was not one
of political significance, bus a purely con-
stitutional one " (8) ; (i) that * the secret
truth of the whole matter is that the Gov-
ernment desire to remove from themn-
selves the odium and responsibility of re-
storing Separate Schools” (13}; (j) “a
more desperate attempt to evade res-
ponsibility is not recorded ” (9); (k) that
“ tie action of the Government was pure-
ly political ” (10); (I) that * the Govern-
ment was unfit to act judicially because
before the reference to the Supreme
Court it had deterrained to act upon the
petition” (6) ; (m) that “the Premier pro-
mised that if the first appeal was unsuc-
cesstul he would entertain favourably
their appeal to the Governor-General”
{6); (n) that “the late Minister of Just-
ice himselfdispatched bis deputy to Man-
itoba to prepare the first case for argu-
ment before the Courts ” (10).

I1-17. Now, { do not believe that
there is a single one of these fourteen
statements that can be upheld even for a
moment ; and yet one half of them in-
volves for refutation nothing more than
reference to documents which Mr. Ar-
mour had at hand. I assertthat that
which Mr. Armour says tke Judicial
Committee declared (b and c), it did not
declare; that that which Mry. Armour
says the report His Excellency claimed
(d and e), it did not claim; that that
which Mr. Armour says the Premier de-
precated (f), he did not deprecate; and
that which Mr, Armour says the Minist-

\

ers asserted (g and h), they did not as-
sert. Although be is more nearly right
in these last two assertiors than in the
others, he is still far enough astray (see
2 21,22, Seven out of the fourteen
statements are misrepresentations of of-
ficial documents. The other seven state-
ments require a few words each.

To the assertion (a) that *judicial
functions do not belong to the Cabinet,”
it might bLe sufficient to oppose Mr.
D’Alton McCartby's statement that, “It
is not denied that in the determination
of this, us indeed of almost every quest-
ions which comes before the Govern-
ment for decision,the consideration of
legal questions may be involved. The
v eto power involves the legal question of
the constitutionality of every Provincial
Act. The right to exempt vessels that
have passed through the canals from
tolls requires that the Cabinet should
consider and determine the mieaning of
the Washington Treaty, which, as an in-
ternational obligation, 18 a law overrid-
ing all municipal law. And so with al-
most every matter that comes up ior de-
termination by the Committee known as
the Dominion Cabinet,or Council.” (Can-
adian Magazine, March, 1893). I may,
however, add the well-known cases of
judicial fanctions exercised by tbe Rail-
way Committee of the Cabinet, and the
daily decisions under the Customs Act.
Mr. Armour makes for himself most un-
necessary difficulty by insisting that the
Cabinet shall act either judicialy, or
“ purely politically.” (See post £22), Many
of its functions combine considerations
both of law and justice upon the one
hand, and of political expediency upon
the other.

19-20. With reference to statements
(I and j) that the Government desired to
€8cape “odium and responsibility ' and
that * a more desperate attempt to escape
responsibihity is not recorded,” Mr. Ar-
mouar with all his bias must have known
that he was exaggerating, if, indeed, he
overlooked the fact that he was misre-
presenting, Igay so because Mr, Ar-
mour himself refers (9) to the present
Premier’s remark to Mr. McCarthy (to be
quoted in a moment) in which he ac-
knowledged responsibility. Mr. Armour
8ay8 that this admission was made by
the Premier “ when he was hard pushed
by Counsel for Manitoba,” and that * the
Premier went so far as to fling a chal-
lenge in studiously refined and classical
language to Mr, McCarthy to * go on the
stump’ and debate the question.” Even
if that were true the attempt to escape
responsibility would be at once relieved
of all its desperate character, and the in-
cident would demand the use of a totally
different adjective, But it is not true.
Mr. McCarthy was arguing at great length
that the Government was politically re-
sponsible, something which Sir John
Tbompson had long previously himself
asserted. When Mr. McCarthy had fin-
ished reading a more than usually long
extract from an authority, and everyone
knew that time was being wasted by
mere talk to the gallery, Sir Mackenzie
Bowell interrupted and said: “ Your
object in reading that is to show that we
sbould be responsiblé politically as an
executive ?” Mr. McCarthy answered :
“Yes.” And Sir Mackenzie replied :
* We do notdeny that” 1wy, MeCarthy

added : “ Then I need not take up fur-
ther time”; but nevertheless he conti-

nued his argument, and told all about
the judicial functions of the Star Chamb-
er, and whacked away at his straw man
just the same as before,

21. I cannot imagine why Mr. Armour
says that the Premier “went so far as to
fling a challenge, in studiously refined
and classical language to Mr. McCarthy
to ‘goon the stump’ and debate the
question.” Nothing of the kind was said
in connection with the Premier’s accept-
ance of responsibility, with which Mr.
Armour associates it. At a subsequent
part of the argument—d48 pages further
on—when reference had been made to
the Orange Order, and to a certain speech
of Mr. McCarthy, Sir Mackenzie Bowell
said : “ I would like to have been there
to meetryon ”; and Mr. McCarthy re-
plied: “I am willing at any time to
meet you on the stump or elsewhere.” 1
am absolutely at a loss in endeavoring to
imagine what Mr. Armour thinks can be
gained by transferring Mr. McCarthy’s
language to Sir Mackenzie Bowell, and
then sneering at it as *studiously refin-
ed and classical!”

I say that Sir John Thompson had
long previously taken the same position
as Bir Mackenzie Bowell, and that this
atternpt of the Government, desperate or
pusillanimous, to escape responsibility
exists now, probably, in the mind of Mr.
Armour alone. As long ago as the sixth
day of March, 1893, Mr. Tarte moved in
the House of Commons the following re-
solution : ‘“ That all the words after
‘That’ in the main motion be erased,
and the following substituted : * That
this House desires to express its disap-
proval of the action of the Government
in dealing with the Manitoba School
question, and in assuming to be possessed
of the judicial functions conflicting with
their duty as constitutional advisers of
the Crown, which assumption is wholly
upknown to law, and, if now acquiesced
in, would be entirely subversive of the
principle of Ministerial responsibility.”

Sir Joun Thompson in speaking against
the resolution said :—“ But with regard
to the qnestions which come up in the
appeal the course of action has to be re-
versed ; and while, as I admit, we are pere
Jectly responsible for everything that we
will de, we have to.be guided, in some de-
gree at least, by the judicial, rather than
the political sense in ascertaining what
the rights were of those who appeal, and
how they should be dealt with, because
those rights are entrusted to our safe
kéeping by the constitution.” And again,
in speaking of tle resoiution, he said :—
“ A motion whicli declares that we have
assumed judicial functions, apd that is
entirely inconsistent with ministerial
respongibilities. Sir, I do not hesitate to
afirm as my belief and as true constitut-
ional doctrine that for everything a Min-
ister does he 18 responsible to Parliament as
well as to the people.”’ In closing he said *
* Therefore on behalf of my colleagues
and myself, I disclaim in the strongest
manner any aftempt to evade ministerial
respoensibility.”

Isnot this a most “ desperate attempt
to evade responsibility ? Let Mr. Ar-
mour withdraw a charge, made, I doubt
not, in ignorance of Sir Jobn Thompson’s
speech. L

Mr. Armour says: *“that the action of

the Government was purely political.”
He several times asserts that the Govy-
ernment claimed to have been acting
judicially. He should be more careful.
The first word said by Government upon
that point was in the Order-in-Council of
the 29tb December, 1892, in which it is
astated that “that tbe inquiry will be
rather of a judicial than g political char-
acter.”” Does Mr, Armour differ from the
extract just made from Sir John Thomp-
son’s speechi that the. Government ought
“to be guided, in some degree, at least,
by the judicial rather than the political
sense, in ascertaining what were the
rights of those who appeal,” ete. Is that
a “ purely polilical” enguiry ?
In my argument at Ottawa I said :—
“ Ishould think that one could not either
affirm positively that they are acting as
a judicial or as & mnon-judicial body. I
should think that in some senses they
are judicial, and in other senses they are
not. But I would say that they have to
proceed in this matter in a judicial man-
ner, and they have to bring to bear upon
it & judicial spirit. There is & grievance
here; there are complainants and there
are defendants. We come before you as
an appellate jurisdiction, with our grie-
vance in the shape of a complaint by a
complainant complaining against a res-
pondeut. I tbink, therefore, that you
should proceed in this matter in a
judicial spirit to investigate the com-
plaint upou the basis of justice, and fair-
ness, and reasonableness of demand ; and
to decide upon the line of duty, not upon
the line of mere political expediency as
to what you shouald do under the circum-
stances.” Is that right; or is this? (tak-
en from the same debate) :

“ 8ir Charles Hibbert Tupper—Would
you g0 80 far as to say that the main con-
sideration in a matter of this kind should
be the political effect of our action, and
not the actual merits and rights of it 2

“ Mr. McCarthy—That is undoubtedly
my position.”

That i8 pure political action.. It may
be good doctrine, but it has a somewhat
revolting aspect.

23. Mr. Armour has a better chance
with his statement (1) that the Govern-
ment was unfit to act judicially, because
before the reference to the Supreme
Court it “ determined to act upon the
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