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Township of Warwick v. Township
of DBrooké.~Judgment on appeal by
defendants  from  judgment of the
Drainage Relerce, sctting aside a re-
port of defendants® engiveer upon the
construction of the McDonald or Flat
Creek drain. It was contended, inter
alia, for appellants (1) that the rel-
eree in computing the number of per-
sons who had signed the petition for
the drain erred in refusing to count
certain pursons whose names were on
the petition, who appeared by the lust
revised assessment roll to be owners
of lands benefitted in the drainage
arca, beeause upon the evidence, out-
side the roll, they were not actual
owners, but farmers' sons, and %hat
such cvidence should not have been)
received ;  (2),that the roll for th
year 1898, ana not for 1897, should
have been used ; (3) that evea if the
petition was not sufficiently signed
the work was a drainage work which
defendants were authorized to  carry
out under the Municipal Act, scc. 75y
The court were unanimous in not dif
feemyg from the view taken by the ref
cree on the merits, and thmkmg
that there is much in the recent judg-
mwent of the Supreme Court of Canada
ir Sutherland-Innes Co. v. Township
of Romney wiich would make 1t duf-
ficult to sustain the report of the en-
gincer on which the detendants pro-
posed to found their drainage by-lew.
1l¢ld, per Armour, C.J.0., that evi-
dence was admissable to shew that
farmers’ sons not actual owners, who
were ot shown on the roll to be
farmers' sons, but were shown to be
~winers, were in truth farmers' sons,
and not actual owners; that having
regard to the provisions of the Muni-
cipal Drammage Act no person can be
held to be an owner witlun that  Act
unless he is suized of an estate mn fee
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consohidation of 1877, however, the
language of the clause (sec. 3 ‘) R.
$.0., Ch. 226,) has remained pract.
fcally as it now is, and, llll)lq,h s
clear  beyond prchunturc tha
assessor neghsted lus duty m prepar
ing the roll relicd on a3 supportwg
the petition and by-law, pultnw nay

simple 1 the land of which he claims
to be the owner; sce per Strong, C,
J.C., in McKillip v, Logan, 29 S.C.R.
702, as to mcaning of owner in the
Ditches und Water ourses Act. The
1eferee has power to determine  under
sub-scc. 3, scee. 89, of the Drainage

owners  persons  whose  ly  nghts
Act, and nightly rccclyc:d the c.vidcncc, were as  furmers’ sons, cle., yeu he
and also that the petition having been must  now  he assumed to have done

his duty, und these persons must  be
regarded as qualified petitioners, ie,
owiets, und not exclnded as farmers
sons ;3 and  the assessment roll ‘
which a council is required to o-t,
they act at all, is conclusive upa
the question of the status of petitin
ers, and the refetee erred in admitting
the evidence.,  The Legislature muy
have meant to give some cffect Lotk
assessment  roll by referring theret.
i successive Acts from R.8.0., 183

hitherto in uniform plrascology «hller
ent from that wiich had been used in
carlice Acts on tie same subject. It
is not unrcusonable to hold that the
Legislnture meant what it said, for
optortunitics of dealing with  the
question of owiership are affordcd on
aupeals to the Court ol Revision, and
to the County Judge. An enquiry is

received and acted on by the Council
of Brooke on June 13, 1898, aud ‘the
roll for that year finally passed by
the Court of Revision on May 30, 1897,
suc’t roll could not be said to be the
last  revised ussessment roll  under
sub-see 11, see 2, of the Assessment
Act, until the expiration of the time
within which an appeal might be
made to the county judge, and  that
time is {ive days from the date (July
L in cach year) limited for the first
revision by the Court of Revision, and
therefore in this case the proper roll
was that of 1897, not that of 1898,
and also that the Council did not pro-
fess to act of their awn nmtotion under

see. 75, but only on petition under not oren in the case of fatmers® som,
sec. 3, and it cannot be assumed that any more than in the caw of other
they cver would have acted otherwise persons.  The section takes the roll

thalt by petition. ileld, per Osler, as finally revised, aund gives clfect to
J.A. (Moss and Lister, J.J .A.,con- it, and’jt is conclusive for the pur-
curring), that up to the year 1874, pose of conferring jurisdiction upon a
the authority of a Council to enter- Council to entertain a petition.  ap
tain a petition depended upon -the fact peal dismissed with costs.

of ownership of the lands by the pe-
titioners, and that the assessment roll
was not the final test, or conclusive
of that fact. Review of the changes
made {rom *ime to time since 18¢.
in the clause in question. Since the
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