
ENLARGEMENT 0F THz LAw OF SELT-OFF.

follow the practice as expounded
inthe last decision. In such caes

<'tainty is of the greatest importance,
8-the Court will not inquire into

tii8 foundation of the practice, or investi-
gateB the reason of its adoption. See Ban-
croft v. Greenwood, 1H. & Ç. 778.

Te conclude this part of our subjcct,
'fVB May advert to the derisions where the
Court consists of a single Judge only, as

if En-land in the Bail Court, and in
Onitario in the Practice Court. As might
ý6 expected these cases do not force the
righit which attaches to the adjudicating

ofa bench of Judges. In Edwards v.
R&enneti, 5 Prac. R., 164, GwyDne, J.
saYs: "«The case decided by the full Court
a'ppears to me to settie the point, and
gieater weight must ho attributed to the
48cision being that of the full court, than
tO anY of the cases decided hy a snl
.ilidge in the Bail Court."

"XJLA R EMENT 0F THE LA W

0F SET-OFF.
The0 right of set-off obtains to but a

îifluited degree in English jurisprudence.
.O)riginally unknown to the common. law,

Wè'fa recognized to a considerable extent
in equity and was afterwards in the
etaitutes of set-off, incorporated, subject
tO MIany well-knowýn restrictions, into the
gen6eal law of England. But many cases
occ1.Ir almost yearly, in which the natural,
equity to off-set dlaims arising out of the
tirOcurn8tances of the litigation is most
P)0nuasive. The cou rts-, however, have feit
hiaiPered hy the law as it exists, and have
b,0 l, Ohliged to -refuse relief, which should

4'6heen granted, if for no other reason,'
1I' furtherance of tile xnaxim Intereet
rePUicoe ut 8it finis lilium. Courts of
14tUity have exercised a larger j urisd ic-
t'ien imatters of set-off than bas been
elitru8t6d te Courts of Law, for the reason,
lie douhbt, that the former have always
had flore adaptable machinery for deal-

ing with and working out conflicting
equities and the enquiries consequent
thereon, and they have not, as have Com-
mon Law Courts, regarded with abhor-
ence a multiplicity of issues. The com.-
parison bas been quaintly, yet appositely
made, that a verdict at law is like a fixed
pipe which can only inject water in' one
course, whereas a decree in Chancery
possesses the power of the lurne, or flexible
pipe, which is dirccted by turns from side
to side, tili every kîndling spark of litiga-
tion is extinguished.

By recent legisiation in Ontario much of
this fiexibility bas been communicated to
the Common Law Courts, and the present
seems a fitting time to consider soute of
deficiencies of the law on the subject of
set-off, in order to effect the extension of
this principle to such cases as have been
above indicated.

In the _New York code it is provided
that the defendant may answer any
complaint by setting up any new mat-
ter constitutingr a defence or counter-
dlaim. This counter-claim is defined,
to be one existing in faveur of a de-
fendant and against a plaintiff, between
whom à several judgment might ho had
in the action, and arising out of one of
the following causes of action: (1) A
cause of action arising out of the contract
of transaction set forth in the complaint,
as the foundation of the plaintiff 's dlaim,
or connected with the subject of the
action ; (2) In an action arising on con-
tract, any other cause of action, arising
also on contract, and existing at the com-

imencement of the action. A good deal
of discussion has arisen as to the scope of
the first sub-division. Iu the narrower
construction, the latter clause Ilconnected
with the subject of the action," is treated
as merely a qualification of the preced-
iDg clause ; in the more liberal and reason-
able sense, it is contended that the latter
clause is meant to apply te, the propMr4
in respect of which, the plaintiff has be-
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