
328 CANADA LAW- JOURNAL.

ance of sucb stipulations in the contract, but have flot so expressly

The theory of altération, rescission, or abandonent is based
uprn the principle thet parties may alter their contract at pleasure
by oral agreements, unless the contract be one which the law re-
quires to be eiidence by writing and signed; that the prov.ision
that altération miust b4c madle in writing is flot strictly bindng
upon the parties wben both agrée to the alteration ani change.
It is beld that a rescission exists whenever the owner bas ordered
and the contractor agreed to do whatever extra work the parties
mutually agree upon. But in one case it is held that where the
contractor does flot exact a promise of psyment as for extra work
upon the owner's ordering the change, and doeiz not inforin the
owner that it will entail extra expense the owner niay welI infer
that no extra charge will be made.

The theory most frequently adopted in avoiding such stipu-
lations in centracts is that of wai ver, it being held in a large number
of cases that such a proNision in a contract Inay lx- waivei.

'1 he ultimate question in all cases is the effeet the subsequent
transactions betwecn the parties have up thpir rights and
liahilities. The answeiý to this question depends upon the char-

acter of the sul>equent transactions. It 1ý 'iniforinly held thatJ the mere doing of extra work or the rnaking of alterat ions will not
entitle the contractor to recover therefor in the abs--ence of a writ-
ten order. This is true where the owner hiad no knowledge of the
alteration, and bas likewise been hel true wlwrc the owner bas

't had L-nowledge of the alteration. In the latter case the court
states that 'there is no foundation in law nor warru-nt i rcas>n

jfor saving that in a cw-se like the prcscnt, whei*e a p)arty stipulates

t that he will not pay for alterations in the work unless they are
agreed upon and reduced to writing Meorelhand, lie -,hall ne ver-
theless be Med responsihie, upon a quantum n erijit. It would, be
to deny him the henefit of written evidence and subjeût hua to
the uncertainties of paroI proof depending upon the fluctuating
opinions of other persons as to the character ami the viJi e of the
work, and to biad hiin against bis will.

But where the owner ham made change in the plan of the huiid-


