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any sncb ordler made by a judge may be dis-
eharged or varied by the court, ou application
made thereto by eiher party dissatisfied witb
sucli order- When, tberefore, the parties coine
before the court, the court is to make sncb
order as it couceives the justice of the caso to
rerjuire. ltow, justice requires that we should
deal *with the case as it was presented before
thce judgg." Celtrean, J., says :-11 By the 3rd
section of the Act, twe moatters are referred to
the Judge-the ono, whether the plaintitf has a
cause of action against the defendant te the
ament of £20, or bas sustaîncd damacge to that
amount; the othcr, wbether there l8 probable
cause for belicving that the defendant is about
to quit England. Wheu the judge nankes an
order to huld tce defendant to bail for a par-
ticular ,tmeuiit, he is doing e judicial act. Tice
question le, what is the mode of relief cohere the
judge lias directed a defendant to be held te bail
for a ]arger sain thon is warranited by the
affidavit ? The remnedy is pointed ont by the
6th section, which provides that anj order made
by a Judge may be disc/targed or varied /ày t/he
court on application mnade thercto.

lu Gadsdeib v. MeLean, là C. B. 289, A. iD.
1850. the application ovas to the fuit court, and
the forai cf tbis rul 'oas te show cause wby ,he
Judge's order te bold 'the delendant te bail, and
the capias issued ia pursuanco thereof sbould
net lie sot aside, and why thce bail bond should
net bo deiivered up to b2 cancelled. on the grouud
that the affidavit te beld te bai] disclosed neo
cause of action. Wilde, C. J,, lu giving jndg-
ment &Ys:-I "The court is of opinion that the
affidavit upon 'ohich. the order fer the capias iu
this case issued, doe net disclose a sy geod cause
of action. UJpon the whole we think that rceredy
enougli will bc given te tbe detendaut by order..
lng the bail bond te lie dolivered up te lie eau-
celled 'olîhout costs,"

In Dullo/ck v. Jenkins, 20 L. J. Q. B. 90, A. D.
1850, the application woas te the Bail Court, and
the ferre of the rul was te shoew cause wby an
order of Platt, B. te bol'd tho detenIdaut te bail,
shonld net be rescinded, or why the defendant
sbould net bie dischiarged ont o' custody. After
havicg bepn arregted, the~ defendaut upon
affidavits that ho lied ne intention ef leaviug
the ceuntry, applied te Piatt, B. for Mis dis-
charge. Ilis Lordsbip diemissed tUat application,
but mode an order reduricg the anioant of the
bail. Lt 'oas conteubod that the defeudant,
havicg applied te l'latt, B., for bis discliarge,
'oas net entitied te conte te the co~urt by way of
appeal frore his dLeisioii. Pattesoni, J., b 'giviing
judgrnect, says :- The application i8 dividcd
into two pacte; the grànting errefnsing tbe first
part must depend unen whethecr tiht order 'oas
riglitly madle i s the iirst instance, and tbat again
Nili depeud upon 'ohether the affidarit upon
'ohiclo it 'oas founided 'oas sufficient te juitify
the learued jodge lu tnakiug the order. L taie
itt cqit lrr that ou a motion te set aside

an rdr o ajudge crarranting tearrest of a
party. it is net cempetent for the party making
the application te preduce affidavits as te cola-
teral facts net subrnitted te the notice of the
judge. lu considering, then, 'ohether the order
of Plait, B., onght te lis set aside I muet confine
myself te leoktng ai tics affidavit on %Yhiehi thes

order -was made." After reviewing the affidavit
the birai part of the yole was discliarged. H-e
thou proceels :-' Thoni as te the second part of
the application, 'ohicli le for the discliarge of
the defendant out of custedy. it appears thai an
application te dise/à rge the dejendant liad been
mode te the learned jndge, but that the latter
had refused it. It is cempetent neverblieless
for the defendant te cerne te thie court qrid ask
for bis discliarge. The application is net ly way
cf appeal, but is a. substantive application, and
therefore ue'o fades ncay lic ire/lue/à Now
this case seens te warrant the eoneluebor, that
tice application te a judge 'bicit the 6th section
of the Act authorises te lie made aftrr thle 7rrest,
i8 net by 'oay of appeal frore the order enthe-
risiug the arrest. Lt may ho made te the saime
Judge as the oue wo ordered the arrest, or te
auy other judgo, and if by 'oay cf appeat ne
rtew matter coul/à ho intreduced ; and raereover
the decision of the jnd/lo made nder tha 6th
section, does net exccetdoý au appeal te th- court
againeýt the first order te hold te bail, w: iheut
taking auy notice of theoerder of the julge to
'ohora the application had boe mcde aft.r the
arrest.

Iu Hargreaves v. Ieyes, 5 El. & B. 272, thce
application 'oas te tlic feul court, and thb' terrm
of the ruie asked 'oas ce set asido the ot/or of
E rie, J., directiug the defe. daut te o b lld to
nail. The greunds cf the motion 'ocre iflbeged
defeet5 in the affidavit te nold te bail. The court
tberc sustained the erd er, uetwithstandiag the
objections, and refused te grant a mile, holding
that the affidavit te hold te bail 'oas sceficient,
'obicl aile/led thae the dlefendant was inlebted
te ihe plaintiff iu a stated sure for c-ilway
sharce sold by the depoent te hlma Üthout
addiug and delivered, au/à that the eLititlng the
affidavit lu a court, and/ witb a style cf cause,
althongli mode before writ of summious ýssueI1,
did net vitiate the affidavit.

lu ,Steoitnees v. lilcy/ces, 18 C. B. 527' A. D.
1856, the plaintilfh bi-neet gi essly impoe 'i pon
a 3udgo hy swearing that the defendant vas in-
debted te hlmn lu £63, and had thereby oceIainsd
au order teZ bob/ tih/end te bail, au&, upon
arrest, the defeudaut beiug about te tail for
Aieoriea, deposited wilîl te shecriff the fail
amnin of the alleged debt. Aterwards upon
affidavits denying the existence of the doit, and
Rhewiug the contreet, by which it appear ,d that
ne dclii or clecim did or could lie alieg.d ce exiat
agcainsî the defendant, ccd acticongl the pI intiffs
claie 'oas se utterly devoi/l cf foendatioa as a
indure the learne/à judge te cicamactei ite i
condoct lu ewearing te the debt, and thereby
clitaicing the crier for arreet and the cnpias,, as
a grecs abuse cf the proeos of the court, and
anether learmes juige te say tiai ho bai ne
besitatien iu sayiug I hat the plainltif bai not a
shadow cf clire," oui anether tiatIl the plain-
tifs' claire is 'oboliy nfuid"stili the ferm
cf the mule 'oas nieroiy clling upou tho plaintiff
te shaw cause w/ey t/ce moncy deposited with thce
s/cerif3k/coccd net be rrenored te t/he defenanc.

In Stein v. Vealkenhucriee, El. BI. & El. 651,
A. D 1858, the forre of tics mbl is net precisoly
statei, but as the 'oliele preceediug iras a gros
abuse of the process cf the court, the order, capias
and arresi, cli appear te bave bec set aside.


