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Now, the 29th sectien of the Act of 1869 does
cet. it scores te me, give the persan desirin g to
impesoir a patent the rryht te issus a screfcîee;
it certainly does net de se lu toirms, It givos hîtu
the right te record the patent, Il se tliat a writ
of scii e fac/es may issue fer the repeal of the
patent." But on svhese autherity le it te issue?
As the clause dees net exproeeiy say that ire may
de it, simd it la net only formaily but substantiaiiy
s. suit cf the Queeu, it seems te foli-me, even -with-
ouI regard te the proviens known practice, that
it con only ho on tire autbority of the Attorney-
(louerai that the writ is to issue. Se tbat I agrse
with Mr. Richards, Consistent with Ibis la the
repealing clause of the sot cf 1869. It repeals
cap. 34 oniy in se far "las it may ho inconsistent
with thie Act" Now, the provision of sec. 20 of
cap. 84, that the preceedings upen the sc/e facios
sasli ho Ilaccording te the practice cf the Court
cf Queeer's Bonda i l Englind," la net incensis-
tent witb the Act of 1869, but lu furtherance of
tt. Therefere, wbether Mr. Harrison is right or
net ru cerrtendliug that cap. 21, tCon. Stait U. C-
la inapplicable te a atent issned under the Act
of 1809 becanse it je net lssued unde'r the great
seal, 1 Ihink a fiat ws necessary for thiý matit of
-mire fac/es.

But whiose fret?
Il may provolke a smile that an officer of the

court, lu deciding a isateýr cf ps--chie, shonid
incidenally concidler ra questien under our con-
sntiin, which la qf serne imuportance lu itef,
and is a par-t of iar ' er questions. It la cf littie
matie-r, ho.wever, where irs may begin ; it muet
corne te the decision. cf the ceurt. I waa told,
wtsrn 1l snggested the questien orr the argumeunt,
tirai it ovas very douhiful whether the Mimister
cf Justice or the Attorney-Generai for Ontario
ho tise proper a'rtberity to grant a fl-ct lu sncb a
c'mse. 1 muaI tîrerefîrre suppose it la donbtful,
theugb 1 myseif cannet sec the grounds fer
deabt. I carneot tlcirk that twe authoritios
exiet, c///ier cf wirem rnay grant il. Some oe
autbority, and one on/y, muet encaver here the
position of the Atterne-.Generalinl Enlaud lu
reepe'rt cf Ibis matter.

'Tie Briitish North Amorica Act, section 92,
enacts tbat, "In m'ach Province the Leglîlature
may exolusivoly ruake lawa in relation te matters
corisg withiu the claca of arabjects next berein-
ufter enumnerated, that is te say [after tweive
orbe-r hiepods], 13, Property and civil rigbts lu
tue P'rovince; 14, Tire administration cf justice
lu tise Province, iticludirsg the constitution, main-
tenance and organizatien of Provincial Courts,
betl of civil anid cf crialinai jurisdiction, aud
jan :ui procedure iii civil matters in those
Ci arts -,

T1lse sections express the powers cf the Logis-
l

t
ître cf Ontr-io.

Thon as te tire Executive, section 1-35 enacts,
r/-at arrîli tise Legisiature cf Onitarior or Quebec

othrb-w/se prevides, ail rights, peavera, duties,
friitiors, respousibilities or autherities, et tire
p'rýsitig of Ibis Act vested in or imposed ori tise
Attornoy-Generai, Sehicitor (louer-si, Secretary
and Registrar of the Province cf Canada, Minis-
ter cf Finrance, Corumissioner of Crown Laînds,
Ceormissierîer et Purblrc Wîîrke, aud Miaister ef
-Agricultuîre and RebvrGnrl y any iaw,
taltute or ordiaasrce of Upper Caiadir, Lowec

Canada, or Canada, and nlot repugn-rnt te this
Act, shall ho ves;ted in or imposed on any officer
to be appointed hy the Lieutenant-Governor for
the dischargo of the same or any of thena." So
that, as is consistenst and natural, the executive
and legislative fonctions of the Governmeut of
Ontario seau te be cc-extensive

The words of this statute have been weii
weigbed. But what deflition of 1 "property and
civil riglits" ean exclnde the right of enforcing
a civil remedy in the courts? To lawyors, tiar
seerus the practical proof and test of aIl right:
without it, at any rate, no other rigbt le cf any
real vaine. And further, there is attributed te
the local juriadiction, 'the administration ofjus-
tice lu the Province, ** * includinu' procedure
in civil matters." Thon if the iegisliative and
executive powers as te IlProl)erty anld civil rigbts
iu this Province," and Ilthe administration of
justice," and as te Il civil proceo tiîgs lu the
Conrts," aire lu the Goverumeut of Ontario, cn
it be thougbt that any oCher s.utbority is for thie
prescrnt purpose indicated, tban tbit cf sn otheoer of
Ontario responsible te its Leigrlature ? For let
it be borne lu rnind thiat li ho has the disi-re-
tien te grant has aise the diseretion te witbb<îid,
and that it la eniy by scire facis thsit ai sutject
lu Ontario, aggrieved by a pastent wrongly issued,
cati soi-k the remedy of its avoidance.'

1 desire net ta amplify; but otheir reasonîs, in
and ont of the Act, point te tbfe conclusion that
the Attorney- G eneral of OntaVeýý le tihe suthority
that must grsnt or refuse the fi!t o ýich is noces-
sary te the roal plaintiff lere te pursue this
remedy. I shall net bo understooci as speaking
of the case where the crown itsoif seck;s te avoid.
a patent; 1 speak ouly of tise proscrut case,
wlroýre a subjoct domicileI lu On~tario seeka te
aveul hituseif of the peciiliar privileges of the
Crowni te a9sort bis oson privatc intorests,

1 think the preper order le tiit, ilpon psy-
tuent of the'ost o01f tbis application, and filing
a fiat of the Atterney-General of Ontarie-wlriclq
may bo donc coco pro tîler-this summens hoe
d1iscb-u-ged. tJpou fahlure te do ibis within two
calendar mouths, tirai tire writ ami ail preceed-
ings ho set aside with cests, te bo paid by the
relater-

Ord-r accoruliîyl8 '.

VEAVEIt V. BUr.nvSa9 ET AL.

Te r .7 1 h ivfr5re5soutn

The ame et a dcfendsat, wlio diselinied att issîerest ia
the land, ecep~t as dowr '-s, et- *1k eut et the pro cepd-
ings tn ejucestut

Chamsbers, Feb, 1, 1871--lfc. Dal/ton.]
A summnoes was obtaiued oui behalf of Ana

MlcWade, crue of the defondants in au fiction of
ejecîmntt, caiiing on tbe plaintiff te show cause
why ber naine shouid net ho strnk ont of the
writ and proceedings lu tbis cause, on the groud(
that se hsd ne interest lu the land in question,
eXCept a Tight te Cdowel, WhiCb bc'd 110t ben
assigned tobler.

O' Brîon sbewed cauwe-
This su inmmns mn-t ho disc1hrgead. This de-

fendant lî lu Possession, atn the writ mua,,t
tlsercoro bo dirccted to i-r. There la auîbos-ity
te sirike ont lice narno of a def-udant wbe is a,

-tenant, but net that of a flowresc; Ker-r v. Wso
t
die,

May, 1871.]


