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being implements of trade; and the  plaintiff f
brought an action against the sheriff in a County |
Court to recover $100, While the action was |
pending and the sheriff still had the pro- |
--ceeds of sale in his hands, he applied to the ;
judge of the County Court for an interpleader !
order, which was made, directing an issue be- ,
tween the plaintiff and the execution creditors. :
Held, on a motion by the execution creditors
for prohibition, that notwithstanding that the
defendant was a sheriff and that the money in |
his hands was made by him as sheriff under |
execution, he was entitled to the benefit of !
Rule 1141 (2} if the facts before the judge |
satistfied him that the case was within that Rule; |
and the judge having jurisdiction and the inter. |}
pleader order being a proceeding in the swit,
the court could not interfere.
Aylesworth, Q.C., for the sherifi,
£1. Cassels for the execution creditors.
C. J. #Holman for the plaintitt,
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contesting il of sale  Previcws assenl - ks ]
loppel.
The athdavit of fora fids accompanying a |
bill of sale stated that the sale was bone fde
and for good consideration, namely, in consider-
ation of $830 which was the consideration |
exprassed in the bill of sule! advanced by the :
bargainee by way of a loan. The evidence
given upon the trial of an interpleader issue i
between the bargainee and an execution cred- |
itor of the bargainors showed that the real
transaction was a sale and not a morigaye, and
that the travsfer of the goods covered by the !
bill of sale was made in satisfaction of a !
previous advance amd not as scourity for a |
present one. 1t was contended that the affidaviy |
of fona fidey was defective in not stating, as
required by R.S.06 ¢ 123, s 5 “that the saleds |
dona fde and for good consideration, 1s set furth |
in the said conveyance.”
Hebd. S1aEET, ), dissenting, that the afi- |
davit substantially complied with the statute, |

and the addition of the words “advanced by
way of a loann " did not render the affidavit |
defective. !

Per STREET, J.: The most obvious meaning
of the words used in the affidavit is that in
consideration of a loan of $83c made by the
bargainee to the bargainors, they werc trans-
ferring to Wer the goods in question ; and the
plain inference is that the instrument is intended
to operate as a mortgage and not as a sale,
The instrument is not verified by the afidavit,
but is, instead, rather qualified aur! rendered

i ambiguous by it, and the ubject of the Act in

requiring the affidavit is ne* attained.

The bill of sale was given cn the 17th March,
1891, and the Act, 54 Vict., . 20, was passed on
the 4th May, 1891, 5. 5 of which provided that
nothing in this Act shall affect any action, ete,,
now pending, and every such action, etc., shall
be adjudicated upon, und the said Act (R.8.0,,

¢ 124} be construed as if this Act had not been

passed.
Held, per Araove, CJ, and FaLcox-
RRIDGE, | that the Act was not retrospective

© and did not apply to the hill uf sale in yuestion,

and that no inference was to be drawn from s,
3 that the Leyislature intended that the Act
should be retrospective.

It was contended that the execution creditor
was prevented from contesting the validity ot
the bill of sale becuuse A., whe held the prom-
issory note upun which the judgment was

¢ founded at the time the bill of sale was given,

assented to its being given, his note then being
overdue.

Held, per S1REE1, |, that admitting AL to
have some days before the hill of sale was
made assented to the judyment debtors trans-
ferring the goods, he did not therchy preclude
himself from wfterwards recovering judgment
and seizing the goods before any transfer had,
in fact, been made; and there was no transfer
here because the attempied transfer was void,

Hatson, Q.C., for the plaintiffs,

Jo M Clard for the defendant.
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