276

OURNAL. [OcTopER,

LAW J

A summens wad iysued, crlling on the garnishees to shaw cause
why they should not severally pay to the judgment creditors the
mincunty alleged to be due by them to the judgment debtor Tilhe,

On the return of the summony, afidevity were fled, shuning
ihat the judgment debtor Tallie hal, in September 1861, sold and
teunsferred the gote he held against MceDonald and Moore to cne
Walter Scott, whe sued the nete when it became due, and Moore,
whe was only surety for MeDonald, settled the suit with Scett
befere the attachment ; and that Tillie bad. in 1861, long before
the plaintiffs had any judgment ngainst Shepherd and Tithe,
assigned Bell's mortgage to Scott

The plaintifls, therefove, asked for permission to file an affidavit
stating that the transfer of the note and mortgage to Scott was
colorable, nud that in truth Scott was only an agent or trustee of
the judgment debtor Tithe.

Borss, J.—The object of asking leave to file this affidavit is,
that the garnishees suay be compelled to deny their bability to
pay Scott.  If it be zranted, 1t 13 argued that the garnishees may
protect themselves by applying for an interpleader rssue under the
Interpleader Act to compel Scott to intesplead with the plaintiffy,
to determive the questicn which of the two, Scott or the plaintiffy,
are entitled to the procecds of the securities,

This is an isgemouns way of putting the case, but I think it clear
that the Legistature never iutended to harrass the debtor of the
Judguent debtor to that extent or in that way.

The claimant of the securities ought to be before the court or
Jwdge, and it is clear that no authority exists to bring him before
the court unless the Interpleader Act can be used in the way sug-
gested. It would seem very odd first of all to order a seare fuctas
to issue upeon the parnizhees to ~bow canse why they should not
pay the debt owing Ly them, merely with a view that they again
in their tyura should eall upon the plaint:ffs and the assignecof the
seeurities to jnterplead with each other ag to who is the proper
party to call for payment frem the garmshees,

The daw ip Jdefective with respect to thic matter, amd in England
it has been remedied by the 26th and 30th sections of 25 & 24
Vie. cap. 123, paesed 28th August, 1860, Under these sections,

whenever 1 ax supgested that the debt sought to be attached |

beivngs te some tiord persvn, the judge has power to bring such
third person before Jum, and theu msay either bar the cluun of
sich person or sake any order ke shall thick &t wuth respect to
the hen or charge, if any, of such person.

Such 8 provimion would be proper t be enacted in this country
but the et of its baviug been enscted in Englund, where the
Previous Iaw was as ours 18 now, shows that 1 such cases as the
prescat the fnquiry whuch the plavufs wish m tins cose counld not
there presiously have been sbimned.

I must refure the application.

Vaxtovax v. Tonax.
Corts of e Ay for nol proceeding to tral aeoording 0 20e e Deseinding Rule.
Whers, upon a cuuse being ealhsd s for tnal. eousise d for plantl states he §s not
fesdy., and connned & de fendant, thonah preeent 3 oo urt, dows Dot RSt Bon
BN the cruse 2 rch HAL CX 2 NoRANL eHIETOS. i Ousesusnce whervof the

caute bs passend over, defendanl I not entiie ) v onots of the day .
iChanlwra, 13th September, 18620}

This wax an action for slander and wmalicieus prosccution.
Notice of tral was served on 0th Apeil last for the then next
Spring Assizes, 1o be holden at Kingston on $th May last.  The
vecord was entered for tnial There were 43 cind cnses on the
dochet.  This wax number 36, On the afterncon of Saturday,
beiug the secand day of the Assizes, there being na business before
the conry, the pre.wding judge (Hures} stated e willingness to
take any case that way rendy, and a-ked counxel in the diffurent
cases 3 they were ready.  The counsel fur the plaintiff i this
case stated that plaienft had & numier of witiesees in nttendance,
but that tvo of his wost nopertant witnesses weve absent, under
the belief that a cave so low down on the dncket conld not be
reached on thie second day of the assize, The counsel for defend-
ant, though apparently veady. did uot msist upan the cruse being
struck out of the ducket nr upon having o non-suit entered.  The
cause was aeconhingly, bke othor causes, passed over. QOa the
Tollowing Monday ciuse No 12 on the Jocket was proceeded with

and not finished Gl the afiernoon of the following Wednesday.
‘The remmming causes on the docket precedng this, together with
criminal busuess, ocenpivd the sourt Gl the following Saturday,
wheu the court ended, having disposed of all cauves on the dacket
excepting the two causes preceding this (36) and a few causes
following 3, The presiding judgo refused to mnke any remarks.

Defendant afterwardy, ou 28th May last, having filed the u-uat
affidavit chinined the vsual rule fer coxts of the day against plain-
utf, be not having proceeded to trinl porsuant to notice.

Kangsendl, for phiintitf, in Trimty Term last obtained & rule in
the Practice Court calliug vpou detenduut to shew cause why the
rule for coste of the day should vut be re-cinded

Iy cousent this rule was endaiged before s judge in chambers.

Jokn Pattrreon showed cnuse,

The following cases were cited in argument: MNorgan v. Ferny-
hough, 11 Ex. 205; Warnevw I, ¥ L. T, N. 8., 574; Scott v.
Crossthwaite, 6 U, C. L. 1., 154,

Mokgisox, J., baving cousuited Burag, J., made the rule
absolute.

Ix ToE SATTER oF THE CoNvicrioN or JaMes SULLIVAN.
Certigrare for remova of Cuneiction-- Pracice.

Where ot I« ghewn to a Judge tn chambera that thers §< o reasonabia donbt as o
the fegality of & convictivg under ths Master aud Servants Act. the yudge will
order the bane of 3 wat of eertioran: for the renunal of the conviehion, yotwith.
standing the conficma tion of the convichion by the sourt of seasfons 1o whom
2 appont was made axanat the legahty of the conviction,

(Chambiers, September Lith, 1862)
This was an applieation for an erder authorizing the issue of a
writ of cerfiorur: for the remosal into the Court of Queen’s Bench
of & conviction alleged to be iltegal.
{ The conviction, which wns nader the Master and Servants Act,
' Cou. Stat. U. L., cap. 75, was in the folluwing forin :—

’

| PROVIXCS OF CANADA,
. TO WIT:

!

I County of Ozferd,

s [L 8,
¢ B?: it remembered, that on the cixth day of August, in the
year of sur Lond one thusand eight hundred and sixty-two, com-
" plaint was made before e, the updersigned, one of Her Majesty’s
CJustices of the Peace in asd for the County of Oxford, for that
; James Sullivan, of the Town of W wd-tuck. in the said County of
s Oxford, hired and employed one Ednm 1 M des as o journeyman
T or skilled laborer to work fur bius, the suid James Saltivan, at the
wheelwright trade or business xs such journeyman or skifed
, lahorer, at the said Town of Woodstock, nt the wages of vight
. dollars per week, and that he, the soid Edward Moles, did duly
. work nnd {abor for the said Jamex Sullivan, s such journesman
or skilled laborer, at Woodstock, aforesaid. for the ume of ten
i weeks, at the said wheelwright trade or business, from about the
s twelfth day of May last past, at the sadl wages of cight dollnrs
!per week; snd that the said James Sulivan had pot paid and
refused to pay the s1id Edward Moles the sum of fourtecn dollars
“and sixty-eight cents, being the balance of aaid wages for the
“sabd tume of ten weeks, due and owing by the said James Sullivan
, to the sasd Edward Moles: nod now at this date, to wit, on this
seventh day of Angust aforeseid, at Weodstock uforesaid, the par-
- ties appenrcd before me, the said justice, and I, having henrd the
mantter of complaint, did adjourn the said complnin: umit the
cighth day of the 34id month of August for o further hearving and
examination ; and an the said eighth day of the month of August,
haviug heard the said complaict and examaned the withesses pro-
" duced before me, ¥ de order ond adjudge the 2aid Inmes Sullivan
“to pay to the soii Edsard Maoles the sum of fourtecn dollars and
sixty-cight cents, & = a balacce found to he due hy the snud James
- fullivan to the satd Edward Moles for wages for the service or
work se done and performed by the said Edward Moeles for the
said James Sallivan, the snid sum of fourteen dollars and sixty-
»eight cents to he pard o twenty-one dags from sad after the said
Seizhth day of the <aid monthk of Auwgnst: and 1 do further order
nnd rdjudge that the said James Sullivan do pay to the said
Edward Moles the sum of three dollars and seveaty-five cents for
i< costs in this bebalf; and that i€ the said <cveral sums be not
patd on ot beforo the thirtieth day of the sabd mouth of August,



