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taien a fre>h step) after knowledge of the irreg-
Ularity. Mhtaiig an extension of time to plead
is flot a Ilstep in th'e cauee," so as to waive de-
fendant's right to set aside the filing of the
Plaint. There is no exact decision on the point,
but the principle is rccognised ia the mile which
bas now 1-peconc settled practiee, tbat obtaining,
an extension or time to plead is no waiver of thé'
(lefendant's, right to move for secùrity for costs :
Clarke v. Riordan, 9 Ir. C. L. App. 34 , Stewart
Y. Bzlance, l'O Ir C. L App. 1.

Kavanagh, for the plaintiff--The defendant
is now precluded froni xnaking the objection.
le has takien a fresli step after notice of the
lrregularity, and the 179th General Order is a
bar to tbis application. The cases cited do net
ftpply. Tley were not decided on the principle
that obtainlng an extension of time is a Ilstep
111 the cause," but on the special nature of the5 îPlications. This motion cornes too late ; the
179th General Ortler directs that applications of
this nature should be made within a reasouable
time :Roeke v Wilson, 3 Ir. C. L. 252; Price v.
Poicell, 6 Ir. Jur. 277.

Lystcr in reply.
LAW,,ON J-lt lias been clearly decided that ob-

tftillitig au exten.-ion of timie to plead is 'Io waîver
Of a dletendanit'8i right 10 obtain secnrity for costs.
Thlis casie i8 soinewmli:t different and raises a point
Wbieh lias not yet been decided. 1 thiuik that
obtaining an extension of time to plead mlhould
net operate to prevent the defendant fromn mev-
ilag lu set asîde iq plaint for irregularity, especi-
ýll-Y wlien that iirev-nlarily, as lu this instance,
18 a matter of suUtstance. 1 usut, therefore,
grant this motion.

Notion granted.
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FRIED31AN v. RAILROAD CO.
ýlie dying' lecla-rd in of thle dleceascd, as to the cau1se of

t-be accide,-it, is imt tviluîîee in an action for neglgunce.
Opinion by iare, P. J., July 2, 1870.
Thiis was an action brougbt by a widow and

ber children to recover damnages for the death
Of ber hnsband, who was fatally injured by the
wheels of a passerîger car belonging to the defen-
au'ts. The plain tiff ofiered to prove the dying
deelaratlen of the dleceased, that bis death was

qeto the negligence cf the conductor. Thiseyidene ivas objected to and adnsitted under anexe Ptin. The point is now before us on a
rotl On for a new trial.

'l deaîli-bed declaration la a statement made
Olt Of court and brought before the jury imdi-
rectlY tlirougli the testimony of witnesses. It is

thrlefore contrary to the mule which torbids bear-
'7 en e,~ The reason for tbis exception bas

le differently statod The law, it bas been
padresurnes thnt a dying man cau have notive te falsify the trutb, and standing in theOf another life does not need the sanction

f nt
dée l 18 Ivere the founîation of the doctrine, no
eclaatin made in the immediate view of deatb
O'd e~ s:;t ou and aman migbt be convkcted

charged witb the offence by some 0110 XVhî,) Wis
about te leave the World. The authoritÎes, how-
ever, seeni to agreé, that such proof caln onily be
adduced lni trials for niorder, a nd to silow the
O.aUse cf the deatb. It is therefoie the nature cf
the offence, and net the situation of the witnie8s,
wbicb justifies the relaxations cf the mules (if evi-
denceý The fear cf detection natumally prompts
the Murderer to choose an occasion when bis vic-
tim is atone; if tbe statements cf the latter weme
cot admissible tbe crime iniglit go unpnnislied for
want cf preof. This argument was telt witli pe-
culiar force in eamlier times when violence was
more eimon tban it la at preseut, and a praoc-
tice te vçhich necessity seema te have intmoduced,
bas gmewu inveterate tbrougu the lapse cf time.

It is obvions, that a doctrine wbicli is se
strictly liniited iu criminal caseQ cau hardly ap-
p"Y la civil. Cenceding that the statements cf a
dving mlan carry as mucli weight with them as
if tbey weme under oalli, tlieme are 9them censider-
stions wbicb sheuld net be overleoked. To ren-
der testimony sate it mnust lie subjeot te cross-
examinatien. It is net enough tliat the weituess
desires te speak the tmuth, thore sbould be an
oppertunity te sift his statements, and elicit t'acts
and circumstances thet may have been nverlookcdl
fr010 inadvertence. The suppression cf a scem-
inglY inaterial incident rnay tend. te errer witli-
out au intention te deceive. The deceasedl is
saiid te bave declarecl la tlie present instance,
that bis deatli was caused by the fault eof tbe
conducter, and the jury may have thougbt tbat
bis conclusion was eue wbich they were net at
liberty te disregard. If he had heen mequired
tei state the grounds upon whicb this opinion was
based, it might have appearcd that the conductor
was5 free frem blarne, an,] that the accident NvQ9
due te bis owu negligence. There is another
danger that tbe staternents cf tlie dying man will
no t, be faithfully mepeated by those wlio bear
tîli Tbeir passions or intemests may lead them
te suppres certain portions cf the story, and
give undue prominence te ethers. The anthomi-
ties afferd but little light ou a point wbich ia cf
00 much importance that it sbould ho well settled.

Dying declarations have been treateil iu somne
instances as admissable under aIl circumstances
and for every purpose : Clymer v. Seller, 8 Bur.
1244 ; Parrund v. Shaw, 2 N. C. RepesiterY,
402 ; while tbey bave beeu viewed la cthers as
au exceptlenal grcwth cf tbe crituinal law wbich
bas ne Place in civil jurisprudence: Wilaon y.
JIowen, 15 -Johnson, 284. lu Fallom'S .4dm'r. v.
Ammon, lst Grant's Cases, 125, oited at the ar-
gumnent fer tbe plaintiffs, the declamatiofla were
admissable on other grounds, and did not require
the aid cf the principle under considemation.
There is seexningly but eue decisieli bearing on
the cnly question whicb admits cf à reasonable
doubt ; Whetber sucb statement.acan lie meceived
te show the cause cf the death wbeu it la mate-
rial te the issue. I refer te the case cf Daily v.
The New Y'orlc and .New Hlaven Railroad, 82 Coun.,
wbicb is identical wich tbe present, and where
the court excluded tbe évidenice. The silence cf
the reports !a aignificaut cf the opinion of the
profession. If, iu the innumerable cases in
wbicb actions bave been brougbt te recover dam-
ages foir fatal accidents, it badb1eeu tbougbt pos-
sible to introduce the last words cf the dcceased
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