
JONES V. TORON TO AND YORK RADIAL R. wR. GO.

The appeal was heard by MoSS, C.J.{)., OSI.EI, GARROW, MAC-

LAREN, and MEREDITH, JJ.A.

C. A. Moss, for the defendants.

John MaeGregDr, for the plaintif!.

GROW, J.A. :-. . . The line of the defendants' railway

is laid along the west side of Yonge strect, and the plaintif!, cross-

iii, ng foot f romn the east to the west side, hiad reached and was

uipon the track when lie was struck by a south-hound car and in-

jured. The direction in which tlue plaintif! was proceeding...

was south-westerly, but not; enough to have prevented hin front

lookimg to the north without turning. H1e, however, did flot look

to the north, although hie did to the south, and for the failutre to

look in both directions MacMahon, J., hield that lie was the author

of hi,; owni înjury and was not entitled to, recover.

The plIaitiÎffs reasons, sucli as tliey are, for not looking to the

niorth, as well as to the southi, were that lie w-as famriliar with the

railway' and with the usual mode of operation, and some 500 feet to

the iiorth . . . hie had . . . seen the car which terwards

struck luim, standîing at a switch . . . where it was customary

for a Fouth-bound car to stand and allow the niorthi-hound c»ar to

pas, and hie inferred that that was to he thie case oni the occasion ini

question,. and therefore concentrated his attention upon the south,

fromo whichi direction lie expected a car would gpeedily corne.

The plaintiff is deaf. Some passengers on Rlie car whielh strii k

imi, fe-aring that lie was going to cross the track withouit obsepr\ ing

thie car . . . .. called out to hini, but lie did niot hear. Andi,

if passenigers could sec hi, it is not an unreasonable inference th lat

the miotormnan, if at his post, could also have scen hini; but whether

hie did or did not, does not, cxcept in thiat iniferential mianneri, ap-

pear. According to the eviîdc-nc, the car was going at a lihrato

of speedl-one witness sàYs at 18 miles ait hour. No gogwas

sxdenor other warning given, nor was Ic speed slcccso

far as aperas the car appmoached tadsthc plaiintif!.

iii the(se circunistances, the Dîisîodal Court rognrded il Jiidg-

niient of noisit as erroneous, and directe-d a new,ý trial, a .oncluionP]

ii whliih 1 entirely agree. . . . There was. .. soî

evýidenc(e proper to be passcdl uplon by Ic juriy both of ngieuco

tire part of the defendants and contiribuitory nelgneon Icl part

o! thev plaintiff. This, however, it is nuedlcss to say, is 11,0 Mt ail

viqiivalenit to saying, or in auj way indicating thnt, i iii myý opiniion.

thie plinif!f is entitled ultimately to suct-cc. \VIat lit- i, utitlc<l


