
plaintiff had 'lot Proved that, w1îcfi the fic wvas started by the
defendants' loconiotiv'e, that locomotive M'as il, the eontrol o*f and
beîng used by theio.

1 reserved mv tiecision upon the defendants' motion, anti
stated that 1 would leave the first question to the jury and would
ask the jury to assess the damages.

('ounsel for the defendants themi ealled witnesses, viz., Me-
Doneil, w'ho used and drove the engiue. andi the superinîcndeut
of the qlefendanýitt comnpan vh videcegie by these %vîtnesses
w'as Ilati-rial, and the case Inust lbu decideid upon tht' wholt' cviti-
ence and upon the law applicab)I, le eruto. So 1 8ubimitted the
following questions, which the jury asee

(1) \Vas the fîre wýhieh oeeasîied the lamnage to tle laintiff
started 1w the raîlNxva \ loeomotive of thc defeifdants ? A. Yes.

(2) Wa-s the witniess McJ)one11 the foreman of the defendants,
in theý absece of the supcrintendent of thec defentiants, on the
day aiid at the tiine whcn the firc started? A. Yes.

(3) Was the witness MclI)onil(1, who wvas using and drivimîg
the engine at the time the tire started, if you find that the tire
was started by thaýt locomotive, aeting for the defendants anti
within the seopr of McoDonell's authority? A. Yes,

And they asesedte damages at $665.25.
1 amn of op)inion, that there was evidence to warrant these

findings. The witness would not say thtf hie did not carvy mail
matter of the defendants to thp station (if the ran Trunkll
Raîlway at the tinte when the wîfeý of' the witness ývent withi hlmi.
The locomotive engine wa8 the propurty of the dcf(endaints and
in use hy them. It was ini control of the witness, McI)onvll, uising
it for the defendants, even if at the lime the %%If(, toik that
opportunity of going with ber husband to the stto o her
business.

Thie staitute ahm at making the owNver of a loeomotive bl
if ini its uise it starts a fire. McI)onell was aceustoincd, to drive(
the eugine; lie was in coînmand at the l ime of the starting of thew
lire inqesin the locomotive was beig n on the traeks, of
the defcndanits' railway.

ENý(i apart; froin the Ontario llailway Act, this is a cas(, of thec
defendants starting' a fire upon their own land, ani alioing
it to spread to the land of thc plaintiff; so that, in my opinioni,
the defendantis are liable; also, upon the êindings thc plaintiff is
entitled to judgment.

There will be judgment for the plaintiff for $665,25 with
costs on the 111gh Court scale and with no set-off of costs.
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