
CANADIAN DRUGGIST. 165

Legal.
''he following is the fuli text of the

Judgment given in the suits entered by
Arcldale Wilson and Co., lamiilton,
against 'l Lymiian lBrothers and Co.,
L'imited, 'oronto, particulars of whiclh
appeared in these coluinans ai the time of
the trial.

WILSON v. LYMAN BROTIIERS.

IN TE IlIGHt CoURT OF JusTicE-
Judgmient, Rose, J.; S. H. Bl3ake, Q.C..
and J. J. Scott for Plaintiff. Thomson,
Q.C., and Hendersoin for Defendants.

I have no doubt the fly paper sent out
by' the plaintiff became known to the
trade as pads, and that an order given for
pads to any liouse thiat lad been dealing
with hie plaintiff or knew of lis goods
would be filled by sending to the person
giving the order the fly paper ianufac-
tured by the plaintiff. I am not able to
say upon the evidence that the purchas-
mng public made an? distmction between
fly paper and fly pads. They mîay have
done so, but the evidence does not sattsfy
ie that they did. I think thiat the way
i which the defenîdants put tp their ly

pliaper, both as to the forni, the envelopes,
the packiing into boxes, and the ornanien-
tation of the boxesand the advertisements
as shîown at the trial, was calculated to
iîislead.

I do lot tliink 1 cati, uponî the cvi-
dence, however, say that it has beein
shown that tIe plamutîff bas suffered any
loss by reason of the action of the
defendants. I do not say that lie lias
not.

It niay he thiat the defendants are
hardly in a position to deny that wiat
they lave done has been a. detriment to
the plaintiff, as they evidently thoughit it
was a benefit to theniselves.

Mr. Justice Kay, in Watermian v. Ayers,
39 C.D., at page 33, said as follows: -
"so that lere is a mlost plain attempt to
obtain a portion of the plaintiff's customl,
and to pass off the goods which the
defendant is mîaking, as being goods
which really are either made or selected
or sold by the plaintiff; and the rule las
always been, sinice I have known anlythiig
of the profession, that whiere a man
designedly does a thing of that kind lie
will not be heard :o say that this wvill not
damîage the pl.tiff, because his de-
signîedly taking thie trade mark of another
man shows that he expects by that to gain
an advantage to hiiself, and, whîen lie
dues, that advantage is so niuch daniage
to the other manil."

If it were necessary for the disposition
of this case that I should determmiie
whether the plaintiff hîad been m fact
injured, I shîould again go over the
evidence miost carefully, but for reasons
that will appear, I do iot think I amî
called upon to find that fact. or to say
whîether the defendants did what thîey did
by design or madvertence. Certainl> the

plaintiff thouglht they were acting design.
edly and wickedly, and with an endeavor
to steal from himî the business that lie
hlad built up by years of patient iidustry
and carefuil business enterpiise, and I ca
quite well understand lis irrtation. If
wlat the defendaints did w'as by inadver-
tence, it wVas n.tunfortuniate.

One is lo:ah1 to behieve that a hotise
vith the long commercial standing that
the defeidaits' iotise is said to have
(about fifty years), nould stoop to imeans
so dishonorable for the purpose of takng
away froim a rival dealer any portion of
his business, and I amî glad I have not to
determine the question.

'l'le plaiitiff's trade mark is descrbed
by the plaintiff in his application for
registration tnder Ie Tiade Mark and
Design Act of li as follows :" elie
said specilic trade naik consists in the
words ' Wilson's 'ly Pisuon Pad,' the
sane being printed on a poison pad re-
presented in it annexed drawing as
circullar in forim, but it n, le t t in
other shapes, the essential feature ut the
trade mark being the words, ' fly poison
pad,' prerixed with or withoit n n.imîne,
but preferably with it, and I iereby re-
quest the said specific trade mark to be
registered in accordance ivîth tli law."

'lhe defedilaits descihed thîeir goods
as "'The Lymîîan Bros. & Co. (limîuited)
Liglhtning Fly Paper Poisoin." 'l'le vord

pad '' 0111 appears uîpoin the envelopes,
as printed at the top, as follons :" Three
pads in a package, 5 cents. Six pads ii

a package, i o cents."
The defendants were served wviti the

wart nitlhout ani nutice of ieln'ion tli
bring ail action, and iiiimîediately comn-
municated with the 1laiitiff tlhruughi tleir
solicitors, and I have no doubt fron read-
ing the correspondence, ihiat the defen-
dants would have made stuch alterations
in the fori and Ie appearance (if their
enîvelopes, etc., as wuld lae reiiove d
ail the plantiffs objections, w ere it not
that the plaintiff believed that hie had the
riglt to prevent the defendants froi tusing
the word " pad " ii any fori tiponi tli
package. Indeed, that was the contest
at the trial.

''he defendant's contention was put in
argumenlt somiîewhat as flluons, ia.ime>l,
hat unless the court had the riglit to re-

strain the defendants from putting tup fly
paper in the formî of pads, there was no
riglht to restrain the defendants fromî stat-
ing oui the envelopes thîat the envelopes
conitainîed pads.

'l'he plaintiff's claim niust rest, I
imagine, upon the contention that by
registerng the specific trade mark, and by
tising tIe word " pad," the fly paper put
up by the plaintiff ivas so described that
the trade would understand wien an order
was given for pads tiat the plaimtiff's pads
vere desired, and, therefore, the defei-
dants were not ait liberty to mîîake use of
the word " pad " at ail in connection with
tie> sale of the pads put up ly themi.

I do not think that is so. I have cx-
anined soie, but not all o the very naiy
cases whiich were cited upon the argu-

nient, and I do not think that I can re-
strain the defendants fromi telling the
truth in descrilbing the goods which tiey
vere oering for sale. If the defendants

lad tised their name before words wlich
could easily have been confused with the
voids tiscd by the plaintiff and registered

as liii trade mark, another question imliglit
have arisen ; but the defendants do not
describe their paper as " pads " in giving
the namie ai the goods put tip, but only
say that in tlheir packages of liglitning fly
paper poison aie either three or six pads,
accordin., to the fact.

I think, therefore, the plaintiff ails in
his endeavor to restrain the use by the
defendants of the woid " pad " as used.

If the defendants wili make such
changes in tlicir envelopes, orniamentation
of boxes, and advertisemîeziîs as wil Te-
nove the probability of any misleading
b theni, I think the only order that I
slall mîîake vill be that eaci party pay
tleir own costs of the action.

If tIe parties canînor agrce upoi the
changes to be made, I nay be referred
to.

If the paities desire for any purpose to
apply to ie with reference to the order
to be taken out, I shall be glad to lcar
thiemî.

Advertising.
Practical Hints on Advertising.

Copyr:hted. 1896, l'y Charles Augin lates, Ncw York.

One of the first questions to be de-
cided is how mutich to spend for adver-
tising. After that comtes, " How to
spend it."

h'lie aniount nust depend, of course,
on tlie sire of the business and the per-
ceitage of profits. It is wise, I think, to
set the figures low Then in energen-
cies and extra dull times additional ex-
penditure is possible.

If yotu are carrying ail the sail you
pussill tan, and tIe wind dies down a
hittle, you wvill lose your mîoientum. If,
on the cuntrary, you have a " balloon-
jib " to ruin tup, and a few icefs to let
out of the outer sails, you cani go right
ahe.10.

Trhie saine idea applied to the appor-
tionnient of tle appropriation is a good
thiîng, too.

I do n:a believe in tIe fixed-space idea
in adve:îtisiing a retail business. That is
to say, I wotild niake space contracts for
so mian ines or inches to be used dur-
ing one year, and not for a certain four,
six, or eiglt-inch space exery day.

Ordinarily, of course, the size wotild be
the sane from 'lay to day, but varying
conditions of trade should he met by
variations in tIe size of the ad.

Every business hotise, not mîîatter hiow
smîîall, shîould have in coivenient tabui.
lated fori the exact aiotnt of business
transacted in each day, cadi week, and
each month of the preceding year Along-


