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eertie8 Wbicb extended beyond one district.
Tii. COeditor here only seized *hat wau in the
j's'dictiOn. The sale would be subject to, the
Obligations devoiving on the original owners.

RtAMBAT, J. Probably there is no doubt what
the iaw Ought to e in this matter. The object
Of ranting a charter te a railway company is

ullcb more to, conter a benefit on the publie
than tofuter a speculation. The powers
gralted te expropriate are an evidence of this.
It WOUld, therefore, have been very wise in the
'eeislatlre te, have made sucli provision as
*Oiiid have secured the permanence of the in-
8ttiOU- But the question is, bas this been

do) or, more properîy, has flot the legisiature
dOePrecisely the reverse? The learned Judge

iII the Court below bas witb great force shown
ho unwise il; is te have given the rigbt te a

'%"""Y company to, hypothecate its line; but
1 think the very clearness of his exposition
81h0WF Only more abundantly how critical the
Positionl of the respondents is. To borro the
liigeniOUg phonasml of the iearned Judge,7t is
PreciselY because the raiiway company Ilbas
don. ail it bas done, bolàds ail it bolde, and is

5.1 itisby îrue of"I special legislation that I
tbiiik it beboves the Courts diligently te en-
quifre what that legislation bas enacted. If the

te"Of the positive law are ambiguous, and
Cons.equently open te interpretation, then al
the Considerations put forth by the learned
Judge Migbt appîy. But if, on the other hand,
the îaw bas expressly given to the Raiiway
COMIPany the power te bypothecate the realty
'Of the road as their property, then there is an
end t' 8Peculation as; te wbether the right te
tk PropertY for public uses is derivable fromnthe, rilgbt Of emuinent domain, and whether the
rigbt acquired by the taker la only an easement.
The learned annotator of the 1lst Institute saya:

ci.ýý u8frora inconvenience certainly de-
serve the greatest attention, and where the
Weîgbt Of otber reasoning is nearly on an equi-
"P'1 ougbt te turn the scale. But if the rule
Of la is clear and explicit, it is in vain te, in-

Rist Po" nveniences; o a it be true
t it otbing Whjcb is inconvenient is iawful, for

tbat supposes in tbose who make laws a perfec-
iofl W1hilàh the Mlost exaited b*uman wisdom is
IncaPable of aktainling, and Wouid be an inv<in-

a. cýoite against ever cbanging the law."'t à. n. i

If I were te, be tempted inte a bisterical dis-
sertation, I might, perhaps, question the refer-
ence of the right of taking lands for public uses
te tbe right of eminent dornain, and show that
this was oniy the feudal explanation of a right
mucb more ancient, and of much wlder extent
than the reacb of Entlish law ; and I might b.
furtber induced to, try to, estabiisb that the.
easement tbeory is of stili more modem inven-
tion. It was bardiy tbe idea of William Rufus
when he made bis bunting grounds, or of Louis
XIV. when be founded Versailles.

We bave, therefore, te, enquire wbat the ap-
peiiant's titie is. His dlaim te, be an bypothe-
cary creditor is founded on a debenture in a
statutory form, in whicb we find tbe following
clause: IlAnd for the due payment of thie said
suma of money and interest, the said Company,
under thse poweer giwen to tisem by tihe said statute,
do hereby mortgage and hypothecate the reai
estate and appurtenances hereinafter described,
that is tosay: "Tse u>isole o! tie railroadfrom. ...
including ail tihe lands aithe termini of tise said roa4,
and ail lands of thse Company seitisin tise limitd,
and ail buildings tisereon erected, and ail and ewry
tise appurtenances tisereto belonging."

I do not see bow it is possible to use stronger
words, te, give an hypotbec, than these, and te
refuse te give them effect appears te, me to b.
simply breaking faitb witb the bondiiolders.
It may be very unwise for a bondbolder te, press
bis right in tbis form; but witb bis discretion
we bave nothing te, do. An argument was
used by the Court beiow, that this bond gave
opening to Interpretation because of tbe use of
the word mortgage aiong with the. word hy.
pothec. But it should b. observed that the
bond is only made "iunder tbe power given by
the statute,"' and that in the statute the word
1hypotbec 1 occurs alone. This tien would

control tbe bond. But, ln addition te this, it is
a piece of information almost too simple te, me-
quire to b. insisted on, that the word mortgage
bas been constantly used in tbis country as the
translation of hsypothè~que. Can it b. graveiy
pretended that in ail tbe Englisb deeds where
the words Il dotb mortgage and hypothecate Il
are used, the mortgagee loses bis hypotbecary
rlghit? If not in these cases, wby in this, un-
less it b. te give a transparently insufficient,
reason te defeat the iawY When the titi. "0Of
Obligations"I was being prepared, the. incorrect


