
THE ONTARIO lWEEKIY NOTES.

The appeal was heard by MEIREDUýru, C.J.O., GARRitow,XM uF.F,
andf Honoz(NS, .LJ.A.
J. -J. Giray, for theý defendant.
T. N. heafor the plainiff.

The judgmoent of the Court was delivered by GARRow, .J.A.:
-The plaintiff was employed in1 assisting to place a heavy steel
g-irdler Mn a bouse in Dufferin street, in the city of Toronto. To

nahe this t0 he, done, the girder was set up on edge (it a 28
fi. long- ami 21 to 24 in. by 6 in.), and was being movvd froin
the street into the bouse upon îron rollers. The operation

neessailyeausedf a temporary bloek o'f the highway. nitat
that time, the dlefenidat's servant, one Thomnas By.rnev, driving
what is ealloed a breadt( waggo-9n, having a covered top,can

aogaii prooee to d1rive through the namrrow space iii te
h,hiay which had been left open. This the plaintiff and

othevrs who werie working with him objected ta. IWrnethre
uponi pullied upi his horse and so rernaiine f'or a few soeomis, buit

state u agai. Whien partly thro-ugh or past the, obstruc-
flin, the front wheels havinig b(een got past by turning towardas
the olead the driver stop)ped, at the request of the wvork-

ien egage with the plaintiff, and again stood for ai short
time;i, but, before mni.vinig fuirthegr wau dloue. started forward,É
agini, with thei resuît that th(, hindl wheel, of the waggLon caughîi

oi the girder, andf pulled il ove-r uploti the plaintitr.-who wals
holim-g thie gidron it5s idge>-breaking his leg.

The action hais heeni twice tried, Itlfirst carne on for triail
he-fore 1-atchlordi, J., ind a Jury, when a verdict in favour of

11wplinit was; rende1tred. Thait verdict, however, was set
asdand a niew triail diete y a Divisional Court, upon the

gýround11 that the J1earned Jude hd stated to the jury as a
vonlIiioln of lit% thait Whichl was, in the opinion of the Court,

prply questioni of filet to 1w determined by the jury ulponl
11wl ev%(iencet.

The ecn tial cine onl beforeo Failcolibridge, C.J.. wiîhouit
a jur1Y, andl( the )linltifï agin obtalined a jud(girnenlt. Thmt
Judgmineu i4 tiow rnioved( agait, uipon the grounds: <.1) qhit
thevre wais nio reaisonable evidlence oW' negligence;ý (2) fithat i it

ailltS the~ weighit of e-videne; anid (3) that, in the crun
mtanceus, the plintiff was guilty of -olntribuitoryneliene

As4 to the tirst point, the dfdatshould probaibiy halve
kpeleigainst the ordor of' the J)ivisional Court direcîinirg al

1îVew trial; for, if there, waks ne evidience, there w-as nothinig tb
tr-Y. lUut 1 prfe 1vii delith the oase oni theodr gromfnd


