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careful in tiie way in which they heaped up the earth and atones the
plaintiff would bave avoided thein, atill 1 thinlc tha, nuisance whieh the
defendants employed the contractors to cemmit was the primar cause
of. the. accident" Erle, J., aucelnctly atated hie conclusion asrolowa:
"I ogres that there should b. no mile, on tua eapeoific ground that, as I
underatand the facto, the. cause of the. accident wus the. very thing doue
in , 1reaiuce of the. epeelfie direction& of the defendu.nts contained in
ther contract;, aud that Iu my opinion moas the distinction between
the present case, and tiiose cited, in wh ich the cause of the accident was
the. negligence of those doing the thing, not the. thing itself."1

Au employer là responsible for damages rcuulting from work dons
ln the. course of the performance of a contract which, authorised the.
contractors to make use of niateriala which could not b. taken without
intringing a statuts, Pitte v. Kinqsbridge Highivay Board (1871> 19
Week. R.p. 884, 25 L.T.N.8. 195.

A Iandowner who entera lnto a contract for the erection of a build-
ing on a plan which la prohibited by a valid by-law of a clty la Hable to
au adjolning proprietor for any damage which znay b. cnused by the
erection of the. building. 'Walker v. MoMillan (1882) 6 Can, 8.0. 241,
affilming (1881> 21 N.B. 31.

A person who, without special authority, makea or continues a
covered excavatio'- in a publie street or highWay, for à. private purpose,
lu, ln the. absence of negigenc in thé party injured, responsible for ail
injuries remultlng front the. way being threby rendercd lois@ safe, lrre-
ipective of any degree of care and ikillinl the. party who makes or
continues the excavation. Congreve v. Smith (1858> 18 N.Y. 79 (plain.

tif eU hrogh a flagstone over an are& whlch ti eedu a
excavated without obtainingz a license). The court said: "It la no
answer to th-o present action that the coverlng of the area, was doue under
tiie contmactors, who had contracted to do thc ivork propcrly, and that
the defendauta are not responahbie for the negligence of the contractors'
servants. The Rot waa that of the defendants; they procured. It to
b. doue, aud do net apper to have objected to it. Besldes, the. action may

l'î well stand on the basis 0f cntinuing the area and the atone covering it,
they making the. easoment unsafo, compared with what it otherwise

* -'would have beon, That la a sufficient groand of iiabiity. The defen-
* ~*danu w.re bon;at their perl, to make aud at ail tinica to keep the

street as safo as it would have been if the area had not been
constructed."

lu a later case Seldon, J., lu diîcizsslng tho doctrine tins enunciated,
remarked that it could not b. material ivh ether the -excavation waa a
eovered or an open one, provided it wss unauthorized, and propeeded
this: "The fact chlefly relled upon ln the defoudaut'a bebaif, that thé.
injury reiulted Immedlately from the negligence of a contractor, who wa.;
dolng the. work upon hlm own reiponsiblllty, and was bound by hlm con-

* tract with the. defendant te guard, b rocper peutiop, against
accidenta doe. not nstîtute a defense L h action. The excavation
wua made on the defeudant'. amcunt mnd at hl% request, ln a public
street, for a prîvate purpose of the. defendant, lu which the. publie had no
intereat, and, an far as thie case diaclosea, wlthout the consent of the.
corporate autiiorities. The. set of makin~ the excavation was wrougful,
wtbout re urce to the. manner lu whlch, it was nmade or *.cured. The

ý24defendant was, tiierefore, Hable for the. injury whlch the excavation
-produced to thîrd persona, wltiout Isult on their part, whether the.

î e'eworkmen were Rullty of negligence or net. . . . The bai of the defen-
dant's liahulity la bis owu wrongful actin procurlng the excAvation to b.
made wlthout authorlty, sud uot the. neglgeuce of thé contractor or hlm
-wonkmeu ln performiug or guardiner the. work."1 Cred v.ÀHerimaan (1864)

e ~29 N.Y. 591, 88 Ami. Dec. 341 (plaintif fell tiirough planka atretced
oroas a trench dug for a s.wer).

Yf the, plai-u aupplied by the. defendant for a building to b. erected
by hlm dld, as a matter cf fact. violat. the, Proviaions of a apeciflo
s tatute applicable te the ciae. of work lu question, ho cannot exculpate


