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and hýaoked it into thec shed. The shed was not doep enougli tot
permit the herse as wclI as the waggoîî to be backeud, so as_, to
be entirely within it, andi te neck and shouId(,rs or? ilteho
were outside the shed. The plaintiff then unhitchedA the ore
ani, as he undid the last trace, the hresppdout of the
shahts too far, and fell into the excavatin. Theýre, was a srn
ou the whiffle,-i-rec, %vhih held up the shafts and kep)t thei weighit
of them off the hiose 's back; aud, it was apparenitly thile unfaist-
ening, of this prg lihcausod thie accident, as other-wise, the
horste would have tundarouud and gonie into Ilt andsd
through it into t1e stable. It w;sthitls thiat he was appretv
iutending to do wheni het stoppwd out of the shafts and f urued,(I
bat lie appear-s f0 av turnedA to>o far and in that wayv to have,
falleni into the excakvaition. Arcording f0 the testùaeny of the
plainitiff, flIvre w'is nobariad ont the side of the excavation
whi adjoiued or cnci(roached on the lane, and no lighit thiere.

It was not disputed that the excavation, if not protectvd byv
a sufficieut barricade, constituted a soreof danger to porsons
using the lane; and the testimony of the plaintiff was prac-

ticlv unceîintradicted, except possibly as te a part o h te
barricade whiehl %%as put up by the defeudant Strath, pursuant,
to bis contract, haviug been standing wheni the accident oc-
curred.

Thre jury, li anisweir ter que(stins submnitted to them, fouid,
that thecre was -no suffieient barricade erected at the, place
wvhere the ers feuI lut ont flic uight iu quiestion," and thlat ",the
absence of thev bariad iws at negliget omission on th part

eof th d ndnt; and thiere, was ample, evidence te uport
their flndinigs.

It was ar-gued ut tuie tialk und hefore lis thiat thef used theý
plitiit was maiikiixîg of tlie lane wheun thek accqidenqt hpee
%%as ain uinlawýful nu, suld thait hle was, thereufore, not enititled te

reoe;buft if a fond( 1) the' -iury thaýt hie was , " king the
eulstomary.' and pr-oper* use or fllic lanle withl his hione ont the
niglit or llvh ccdn; and thIat fiud1ing7 was, wv tlîiik, war-
raiutvd. Tht- va5rst(ifrd by eOtuîi(ývlgl 11ptdeedaî Brandhiam
have rio application to fthe circulllstance.(s of .thlis case, and nuo
case walcted bY hmwihspot i otnin If flic ou-

texîtlion wc, ifu<iti woul bv unilawrful for a merchiaut
whIose preuisises ablit on a hlighIway' te, use it t'or flic. purpel)Se off

untloadiill, ng merchanidise f liat wa" hiig tilkenI inite hawaehse

am îia1of1h(vcy-a u-ses of highways would be uuilaiw-


