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respective works, unless otherwise agreed to between the
parties hereto."

The agreement then provides for the ind)rsemenit by

plaintiff of defendant's notes to the extent of $5,000, in con-

gideration of hi,, reeeiving 1'one-fourth interest in ail or any

profits arising out of the above mentioned contracts;*" give,5

the plaintiff a lien ripon the grax el pit for ail iiionevs 'which

he may have to pay on acuounn of suchi indorsements; and

provîdes for an aceoutntiing of 'sueh profits, etc.

Mftcr carefully considering ail the terras of 'this agree-

ment, 1 arn of opinion thai, upon its truc interpretation, de-

fendant did not bind hirnself ab'solutely andi in arn' eveut to

ob)tain and carry oui ail the contraets nmcntioned in the para-

grapha.t above quoted. That his being able to prcaeure sucli

contracts was contingent and uncertain, and xvas so regarded

hy the parties to this action, is manifest in the provis ion as

to the minimum price of -85 cents a yard dciivered upon the

respective works, unics., otherwise agreed to 1),.twccn the

parties hereto. Clear and explicit laniguage should be foundl
exprmîsng such an onerous obligation, wben a Court is asked
to hold that a party bas bound himself in any event to pe'r-

formi that whieh he can oniy aeeompi'h, if ai ail, with the

concurrence of third persons, over whorn hie ha., no control.

Such a bargain can, of course, ho made. But I do not find in

this agreement enough to warrant a conclusion m at dfn

dant bound himself to pay to plaintiff as damages. sbould hie

ho for any cause unable to procure ans' of the conteniplated
contracts, a sum, equiv aient to the profits whieh lie could have

realized by the performance of sncb contract, if obtairied.

The dlefeudant's agreement was, 1 think, to procure and

cairry out such of the naied contracts as could be obtaiued,
and te account to, the plaintiff for the profits te arise there-

from. Sec Cliford v. Watts, L. R. 5 C. P. 577; Iloweli v.
Coupland, 1 Q. lB. T). 258.

Thre defendant assumed the onus of proving that hie could
not obtain certain of these contracts. Whether hie was bounid
to prove this negative may be open to question. But the
Master, 1 thmnk, erred in rejeeting the evidence whîch defen-
dant tendered to diseharge the brurden so assmed.

A nuinber of minor matters were diseiissed rupon the orgu-
nient a.- to, the quantum of thc allowariee made by the Master.


