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caused b>' the falling of the xvall, even if the fail-
ing tal<es place seven days after the firè during
a high wind.

Appeai disinissed with costs.
Lqamme, Q.C., Camera,', Q.C., and Bute,>;

Q. C., for appellant.
/)ihtzee, Q.C., and Marceau, foc respondent.

SCHWERSENSKI V. VINEIRG.

Aciioln for accouni o ,noney ýPaid-PieceiOt--
EtrcrParofevidence-A r!. 1234--Art. -r4

of> r!.lat

8. rorotiglt an action to compel V. to render

t. an accouI1t of the suin of $2,5oo which S. ai-
legod hart been paid on the 6th October, 1885,
to be applied tc, S.'s first promissnry notes ma-
turig, and in acknowledgment of which Vs
bvrokkeeper gave the following receipt "Mon-
treal, October 6th, 1885, Received from Mvr.

* s liS. the suni of two thousand five hundred dol-
lars, to be applied to his firsL notes niaturing.
M. V., Fr-cd."; and which V. failed anc neglected

ýy tO to apply. V. pleaded that he neyer got thd
trz;s, $2.500, and that the receipt was given in error
nag- nd b>' mistake b>' his clerk. After document-

Aitir ar>' and parol evidence had been givern, the
ares Superior Court, who,,e judgment was affirmned
irity Lx' the Court of Queen's liench, dismnissed '32s
ited actio)n.
ater On appeal, the Supreme Court of Canada
ares IIeld, i. that the finding of the two courts on

tise quebtion of fact as to whether the receipt
helart been given through error should not be

oan interfered with.
Sto 2 That the prohibition of art. 1234 C.C.

- against the admission of paroi evidence ta con-
tradict or vary a written instrument is not

ad. ordrc uei and that if such evidence is adt-
rn- itted without objection at the tria, it cannot

subsequentiy be set aside ir. a court of appeal.
3. That paroi evidence in commercial matters

is admissible against a 'vritten document to
eprov e error. ,Emez bu. Co. v. B.-adic, Cao.

S.C.R.îr, followea,
3 Appeal dismissed with costz.

'ho Cooke fer appellant.
Ilitchisoi for respondent.

Nova Scotia.]

MERCHANTS BANK (IF HALUPAX V.
WHJIDn)EN..

Bank--Agentof-Excess of authority-Dealing
witli f:tndjcontrary Io in.rimions.-Lia3i/s'y
ia bantk-Dfrscaunting, for hi.v ow'n accomrnoo-

dat;n-I>.~ù'o Jjarlies on acrmdio

K., agent of a hank and also a memiber of a.
business firm, procured accommodation.drafts
fromt a customer of the bank, whiich hediscounted
as such agent, and without indorsiog the drafts
used the proceeds, in violation of llis instructions
from the~ head office, in the business of bis fini
The fi rm, liaving becomne insolvent, executed an
asslgnment in trust of all theirproperty, b>' which
the truEte-e ,vas to pay "'ail debts by the assigný
ors or either of them due and owing or accruin&
or becoiig due and owing"' ta the said bank as
first preferred creditor, and to the makers of the
accommodation paper, among others, as second
preferred creditors. The estate not proving
sufficient ta pa>' the bank in full, a diQpute arose
as ta the accommodation drofts, the bank claim.-
ing the riglit ta disavow the action of the agent
in discounting them and appropriating the pro.
ceeds in breach of bis duty ; the makers claimn-
ing that they were reailly debts due ta the bank
from the insolvents. In a suit ta enforce the
carrying out of the trusts createci by the assign-
ment,

Helii, affirming the judgnient of the court bc-
Iow, GwYvNNE, J., dissenting, that the drafts
were ',debts due and owing " from the insol-
vents ta the bank and within the fiist preference
created hy the deed.

Per RITCHIE, C.J.: K. procured the accommo-
dation paper for the sole purpose of borrowving
the înoney of the bank for bis firmu, aud when.
the firra rectived that moàne> they becanie.
debtors ta the bank for thse amouni.

Per S'rRONG and PATTERSON, jj., that the
agent being bound te account ta the bank for
the fonds p1aced at bis disposai becaine a
debtor te the bank, on his authority being re-
voked, lor the aimount cf these drafts as mnoney
for which he failed ta account. The righit the
bank hart ta elect ta treat the act o~f the agent as
a tort wvas not important, as in any case there
wvas a debt due.

Per GWYNNF, j.The evidence does net
establi9h that these drafts were anything es

&~rf~, N~,tes cf Canadia,, Cases.
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