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To hold thst the day of polling is the day of

election would enable a candidate to offer him-
eelf Who was disqualified, and who, if the only
one, might be deciared eleoted, contrary to the
letter and spirit of the Act.

I tbink therefore that the day appointed for
the nominaton ie the day of election, and tbe
disqualification of a candidate bas reference to
that day, in analogy to the holding of the learned
judge in Reg. ex tel. Rolle v. Beard, and 1 tbjnk
te hold otberwise would ho at variance with the
spirit of the Act.

The relater, in the first instance, claimed to
ho entitled to bis seat; but this i% flot seriously
urged, forbhe gave no notice on the day of nomi-
nation that the defendant was flot qualified, or
that he ciaimod te o eiected a8 the sole candi-
date by reason of the non -qualification of Boyd.
lu~ Reg. ex tel. Forward v. Detior (ante p.), 1 lately
hold that a candidate Who dlaims to ho elected
by reason of the disqualification of bis opponont
muet dietinctly so dlaim it at the nomination,
and at the poil give notice that the electors are
throwing away their votes ; atid ho caturot be
declgred entitled to tbe sent if his coxîduct ho
equivocal, s0 as to misleal the electors. lie
cannot go to the poils, taking, bis chaince of elec-
tion, after deterring veters, and tben fneu badk
and dlaim hie seat on gronnds wbich by bis
going to the poils he has waived.

I therofore adjudgo the electien (if John Boyd,
ns one of tbe Aldermen of St. Diivid'e WVard, in
the City of Toronto, to ho invalid ; and 1 direct
a writ to ho issned acca)rding to the statute, to
remove tbe said .John Boyd from such office;
and I further direct that a writ ho issued for the
purpose of a new election being bcld. for the
election of an Alderman for St. Dàvid's Ward, in
tbe room of the said -John Boyd.

I abto direct that Mr. Boyd shahl pay the costes
of these proceedinge, Be far as they relate to the
iuvalidity of hie election for W'ant of a property
qualification.

REG. E9X REL. BUGG ANI) MOULDS v. BELL.

Contested BIedion-EZectton bq acda(matlo-29 & 30 Vic.
cap. 51, sec. 130.

Where a candidate ie declared elected on the nomination
day, au being the only candidate propoaed, hie election
cannot be queetioned on a quo toarranto summons under
above act. there being no et her "lcandidate at the eiecion
or any elector Who gave or tendered hie vote thereat"' Who
could by 1mw be a relater.

[Common Lawe Chambere, Mardi 14, 1868.]

This was a 'writ cf summone in the nature of
a quo warrante te set aside the election of tbe de-
fendant, Who was elected as one of the aldermen
for St. Andrew's Ward, in the city of Toronto. at
the municipal election on 23rd December, 1867.

The defendant vas the only candidate proposed
and seconded at the nomination ; and was declar-
ed duly elected, pursuant to sec. 101, es. 3, of the
Municipal Act.

The statement of tbe relater complained of
the usurpation of the office by defendant. and
stated, in effect :-That the said Robert Bell ivas
'lot dulY elected, and usurped the office of Aider-
mon of St. Andrew's Ward 'on pretence of n
election heldge.Monday, 23rd December. 1867;
that relators bail an intercst in said pleeijort. 9$
clectors of said wari aond cf other v-arls, ici
rclator, John Bugg. hewig an electî.r W lio î'îtvc

hie vote at the ast annual election for aldermen
in said city ; 'when lbe said [Cohert Bell was de-
clared elected as sucb alderman, and the rela-
lator, W. Moulds, being a dnly qualified elector,
present at and Wbo in se far as bis vote could be
tendered or taken. voted or tentiered his vote nt
tbe nomination or election of said Robert Bell;
and tbey sbewed the folloinzo causes why the
election shoîild ho decitireil invshlid

1. That the election was not conductfýd accor-
ding ta law, in thia, that at the annual meeting
for nomination, &c., beld ini WiVrd of St. Atidrew,
at.noon (or thereabouts) on MNouday, the 2.3rtl
December laet, the PReturning Officer havng
called upon the electors tbcre presexit to iiom-
mnate a fit and proper pereon. &o., the onid
Robert Bell was proposed nnd scconled ; but
that the Returuing Officer, ivithout waitiuig tho
time required hy law te allow other nommeu,-
tions to be made, closed tbe said meeting of elec-
tors hefore the expiration of' one bour from tbe
opening, &c., and declared said Bell duly etlected.

2. That said Bell, neitîter when be was sc>
elected or when ho accepted office, bcnd the
necessary property qualification as a fret-holder
or leasebolder.

3. That said Bell bad not nt the tinte vý' election
anti acceptance of office, iu bis own right or right
of bis ivife, &c., a legiil or equitable freebold or
leasehold. rated in bis own name on the last re-
viseci aseossment roll, tb the ameurt of at lenst
$4,000 freehold or $8,000 leasehold, as required,
&o.

4. That said Bell bad mortgnged bis interest
in the property on which ho qualified for the
sum of $3,179, te the Canada Petrmanent Build-
ing Society, as appeared in the registry office,
and that said mortgago was flot discbt 'rged.

5, That gaid Bell qualified on propermy partly
freehold and partly leaseliold, ratel as iollows :
leasehold $7,466, freebold *S00, while the iii-
cumbrances amounted te $3,179.

J. IL. Cameron, Q. C. (ilarman with biiu>
showed cause.

1. Tbe election cannot ho inquired into under
the l3Oth section of tbe Municipal Act. The act
requires that the relater should ho a persun whe
was either a candidate, or an elector Who voted
or tendered hie vote at the election cf the alder-
mnan complained againet; and as the party bore
sought te ho nnseated had been elected by accla-
mnation and witbout a contest, the relators conld
net ho, and in fact were net, entitled to the writ,
they being neither candidates nr electors wbO

Ivoted or tendered their votes. Tihis point bas,jhoivever, heen already settled in faver cf ihis
contention by Reg. ex tel. Sntiu/î v. Roach, 18
Ul. C. Q. B. 226, and In te Kelly v. Maccrow, 14
U. C. C. P. 457.

2. The statement that the poli ivAs net kept open)
for tbe heur, required hy the net, waîs haFed
upon tbe aifidavit of the reIn tor Mnduncor-
roborated by othor ovidence. But this ivas me t

hy positive affidavits by tbe Returning Officer@s,
contrndicting bis assertion, who Fwore that the
procecdings commenced at noon preci.sely, and
ivere net closed until after one oVcock, and hf
ether persoos in coýrroboratiori'

3. l'ie relators are tîot lu nny evfnt qualified
151s .cli bc heeard, not havit.g paid tiu) axe
ldue hy theni on flie 16t], dny cf t)eceutîhcr, 0S
required by sectio! 73, in ,sujpirt of wltich su,,
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