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meaning of the act. The evidence showed hie
had been in the empiay Of the conipany as an
engineer and brukesmîn for several years with
some intermnission ; that for several mopths pre-
vious to the accident and down to the 4th day of
September, 1861, when his train was stopped by
guerrillas, hie had been continuully on duty as a
brakesman ; and thut, about that turne, the inter-
ruptions occasioned by actual hostilities in that
neighbourhood had cued the train on which hie
was employed to ceue running for a turne; and
that for several days before the day of his deuth
hie hud not been on uctual service on any train,
but his naine stili rernaiued on the rall of the
company's eînployees as before. Hie had never
been paid off and discharged; his account was
unsettled ; there were arrears still due hitn at
the tirne of bis decease. It appears brakosînen
were paid rnonthly, but at the rate of ro rnuch
per day for as many day. us they actuully work-
ed during the nionth.

These t'acte would ail go ta show that hie ern-
ployrnent stili continued, and that bis relation to
the cornpuy was stili that of an employee. on
the morning of the accident, he signalled the
train to stop and take bim up where ho wus;
he took his place on the baggage-car arnong
other ernployees; hoe appears to have treuted
hirneif as an ernployoe, and was treated by the
conductor us an ernployee who wus passing froin
one point to another on the road in the usual
munnor. lie enguged no passage, took no seat,
in any passenger-car, paid no fare, and evidently
did flot expect to puy any : and none was exacted
from huna. Ho did flot dlaim ta ho a passenger,
nor was he treated otherwise than u employee
by the conductor. Upen a careful examination
of the evidonce on thie point, we think it tonded
to prove that hie was an employee, and flot a pus-
sengor witbin the purview of this act, and that
undor ail the circuinstances the conductor hsd a
right to presume he wus travelling as an eni-
ployee of the company merely.

Such being the relation of the partiee, the
mere circumfstunce that ho had been off duty as
a brukesmun for some days, or that hie was then
pussing an his own private errand, and not im-
niediutely engaged on the business of the cota-
puny or in running that very train, cannat be
allawed ta make uny différence: Gul8kannon v.
Siony Brook Railroad Co., 10 Cush. 228. The
conductor knowing hum oniy us an employee was
not bound to inquire into hie purticular errn(î;
and though inforîned by a casual conversation
with hum in the baggsge-car, that hoe was looking
for saine temporary employment so as not to lose
time: ho still might be justified us treating bum
as an emplayee who had the privilege Of free
passage on the train as such. Under sncb cir-
cuinstances it was bis business, if ho claimed ti
ho a passenger, to engage or take a seat in the
passengor coach, or ut loat in sanie waY to meàke
it known to the canductor that hoe cluimed to ho
travelling in the cburucter of a passenger.

Where a director was invited by the president
to pues over the road as a passenger, without
puying fore: Philadeiphia and Reading Railro-7d
Co. v. DIerby, 14 How. U. S. 468; where a nian
was takeu up by the engineer of a grivel-train,to be curtieul as a passenger, paying fure ai th,
practice had been, fi, d was *Jlowed to go froin
the teier tu the gravel-car: Lauwrenceluury and

Upper Ati#szuîppi Railroad Co. v. Montg~omery, 7
Ind. 474; and where a man wbo had been a
work-band on the road, but had ieft the service
of the company two weeks before the accident,
because they did not puy bum, got upon the train
tao crried as a passenger: Ohio and Mi8gis-
aippi Railroad Co. v. Muhlina, 810 Ill. 9; and
wbere a house-cîrpenter wîe employed to build
a bridge, and wue sent by the compuny on their
cars to another place, to assiet in loading timber
for the bridge: Gillenvaler v. Mfadison and LTn-
diana Railroad Co., 5 Ind. 840; the injured per-
son was held to b. clotbed with ail the right and
cbara.-ter of a passenger and a strangor; and
thut ho was flot to ho considered us stunding on
the saine footing as ordinary employees und fel-
law-servînts o! the company.

If this party bad been invited to go in the
train as a passenger. or had taken a seat in a
passenger-car, or hîd been taken on hoard the
train in the ,haracter of a passenger, and the
conductor had merely wuived hie right to demand
fore as an uct of liberality or courtesy, und had
then allowed bim to pa.i into the baggage-car
ta ride there, the case would have been quite
different, and might have fallen within the reason-
ing and the principles of these adjudicated cases.
The bonefit o! this act wus plainly intended for
those only who stand, strictly speaking, in tbe
relation of passengers, and betwoen whom and
the carrier there exista the privity o! contract.
with or without fore actuaily pîid, and the pecu-
liar respausihilities which are implied in thut
relation and depend wholly upon it. Where the
relation je properly that o! master and servant
only, this partionlir clause of the act bas no
application. We think this mutter was flot fairly
nor cortectly laid before the jury by the in8truc-
tione of the court below.

Again, even if the decoa2ed party would b.
considered as huving been in any 1 roper sonse a
passenger, there would not he the least doubt
that ho himeif neglectod ail precautions and
valuntarily placed hirneelf in a position ivbicb ho
knew to ho the rnost dangerous on the train for
puseengers. A baggage-car is certainly no place
for a passenger, and us such the proof shows ho
bad no business to ho there ut ail. We are aware
that it hbas been held in some cases, that if a
passenger, who is travelling us snob, je allowed
to go into the haggage-car, or into a part of the
baggage-car wbich is nsed a a puet-office, where
pussengers are sornetimes perrnitted ta be, as in
Carrai v. Newf York and New ilaveit Jailroad
Co., 1 Duer 571, and wbiie there un accident
and injury occur, hy reason of negligence on th e
part o! the company, and under sncb circuni-
stances thut his heiug in that place cannot be
ttaid ta have materially contrihuted to produce
the accident or injury, the dofendant would still
ho held liable. In many cases o! this kiud, it
night ho difficult ta detormine whoee negligence
hud heeu the real cause of the injnry.

But any question of this nature is reinoved
froni aur canbidoration ini this case. hy fo'rce o!
another statute wbich find nu apt snd just zippli-
cation here.

By the -54rî section of the Act caoncerîîing Rail-
roaid Associettions, 14ev. Stat. 1855. p. 4'-»)0. ap-
proved ouie Iiy only sifter the ict in qnlewtii)Ii, it
jseidptes@!y proviiied ai olu~:
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