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Motion to set aside a statement of dlaimn as *haring been
filed too late, aud without leave.

J. Grayson Smiith, for the defeudant.
R1. McKay, K.. for the plaintiff.

CARTWRIGHT, RK.C., MASTEu z-This action was brought
on, the 8th January, 1908, to recover from the defendant
$150,000 and interest from' thec Sth February, 1907; and
also $23,619.06 and interest fromn the 28th February, 1907;
and for other relief in respect of $350,000 of the L Rose
Mining Company. The action was tried and judginent given
on the 29th Apri], 1910, disinissing the action with costs,
withouit prejudice to any action the 'Tnited Cobalt Explora-
tion Cornpany might be advised to bring-it appearing that
it was entitled to thc xnoney iii question. 0)n the plaintiff's
appeal to the Divisional Court on the 22nd September, 1910,
the trial judgmnent was set aside, and United Cobalt Ex-
ploration Coxnpany was added as a party plaintiff, with libi-
erty to ail parties to amiend as advised-with cos in the
cau-se. From thia judgment thic defendant appealed to the
Court of Appeal, and on the 16th Js.nuary, 1911, the. ap-
peal was dismissed. Nothing further wasý douc until the

lOt Feruay,1913, when a statement of dlaim was de-
livered. This the defendant now moves to set aside as being
flled with.out leave, and therefore irregular, under Con-
solidated iiule 305, the time not liaviug been extended under
Consolidated Rule 353.

In explanation of tiie delay, an affidavit bas been flled by
Mr. MNCKsy that it was owinig to the inability of thic plain-
tiff to get a witress, wbo is ai present in California, but with
whom the solicitors are now in communication, and whom
they will bc able to have at the. trial.

Agains;t the motion was urged the long silence and delay
sund also flic principle of 1-ztdson, v. Fornyliowfii, 61 Ti. T.
722, affirnwd in the Court of Appeal, 88 b. T. J. 253, and
otber cases cited in Yearly -Practice, 1913 (Red Book), at


