
_____________________ 1~

1'The'matter cornes, therefore, ta this, that the liability which is soughit to lie
cast upon the company is that they have contracted %wîthi a man ta shunt their
trucks, that he has employed in his turii a servant of hîs ta shunt the truchs,

w, arid that becauise it is said that it cannot be done without other assistance the
railway cornpany, forsooth, are under somne particular contract ta supply that
which is necessa. v ta be supplied in order that the thing may bie donc safely.
Xy Lords, it seems to uie to reduce the whole quiestion to something too ludi-
crans to give verbal expression to.'

.Xfecdougall v. Kniglil, 14 App.Cas. 194, is anl appeal froin the decision of thu
Court of Appeal 17 Q.B.D. 6,36, noted V ol. 22, p. 395. The action \%as for
libel in publishing a judgment of North, J>.. whichi contained reflections on the

plainif, nd wich eflectiotis the Court of Appeal. on the case beilig subs-

quently brought before it, thought wvere tiot justifled by the evide~nce.
The jury found that the pamphlet was a fair, aceuratt, and honest report
of the judgrnent of North, J., and that it %vas publislied by the defendants
bona fide, and with the honest intention of making known the facts of
the case in order ta protect their reputation and in reasonabie seilf-de7felce; and
that the publication was iiot mnalicious, whichi were the only issues raised on the

S pleadings. The plaintiff made no applEcatioîî to enter judgment for hiniseif,fr otwithstanding the inding of the j ury: but the plaintiff applied to the Divisional
Court for a new trial, inerely on the grouind of inisdlirection, in the judge at the
trial telling the jury that the occasion Na rvlgd u n eln hi hti
the pamphlet wvas a fair and honest report of the judgrnent its publication wvas
privileged :and in not telling themi tliat to lie privileged it mutst be a fair and
accurate report of ail the proceeditigs ar the trial ; and also on the ground that
the judge at the trial ruled that the plaintiff N\as not entitled on the pleadings ta
obýject that the paragraph of the defence which justified tll.. publicationand upon

1WwJ hxllch the plaintiff hadi taken issiie, 'as bad in law ; and also on the ground
~ that the judge at the trial refuisedi to allow the plaintiff to arnend his reoly by

~~ allkcging that this paragraphi of the defence wvas bad iii laxw. The only point, how-

ever, argued before the Divisional Court and the Court of Appeal was whether
the publication, being a separate and independent part of the proceedings, pub-.
lished alone and without disclosing ail that took place at the trial, was privileged.

~ Their Lordships were of opinion that the plaintiffs not having at the trial required
~ the judge ta put other questions thanl he did, ta' the jury, was too late in abject-

ing an the score of non-directioni cither in the Divisiona Court or the Appellate
~ Court: and that îiot having by bis pleading taken any objections ta the legal

validit\ of the defence set up, on the -round that the publication of the judg-
ment glonie without the evidence was not privilegod, lie was precluded froim

" relying on that olýjection in appeal. Their Lordships were, however, of opinion
that the publication ctf the reasons of judgment alone without the evidence or

4,other proceediings, rnight, in sanie cases, lie libellous, if properly attacked :and
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